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THE INTERTWINED TAPESTRY: BASIC

STRUCTURE, CONSTITUTIONAL MORALITY, AND

THE INDIAN SOCIO-POLITICAL LANDSCAPE

Arnaab Anand, Dewang Mishra, & Himanshu Khanna*

Abstract

Basic structure doctrine, which became a landmark movement in the history of

legal jurisprudence in India, completed its 50th anniversary on 24th April 2023.

Transitioning from a colonial past to become the largest democracy and sustaining

through major external and internal shocks since independence, Indian judicial

prowess has come a long way. It has been a cornerstone in the evolution of  socio-

economic and political rights in the republican realm of  the country. The exceptional

journey of  constitutional morality, stemming from wider socio-political reforms

like land, education, and a need for a prudent welfare state, mandated the judicial

pronouncement of  the doctrine called ‘Basic Structure of  the Constitution.’ In this

regard, the paper tries to couple the historicity and desirability of the aforesaid

doctrine, understanding it through the lens of political thought, traditional values,

and country’s wider acceptance of  both constitutional and democratic morality.

Thereby, the paper also attempts to examine the crucial need of  ‘basic structure’ to

accommodate the underlying diversity of Indian society while nurturing the

fundamental ethos of  our democratic values to inculcate a sense of  unity in diversity.

Consequently, the paper shall sum up the desirability of  basic structure doctrine as

an Indian innovation substantiated through the socio-political experiences of people.

Keywords : Basic Structure Doctrine, Constitutional Morality, Indian Judiciary, Socio-
Political Reforms, Judicial Review

I. Introduction

II. Constitutional Morality: A Narration of Democratic Sentiment

III. Basic Structure as Cornerstone or Building Block for Constitutional

Morality

IV. Constitutional Morality: Beyond the Literal

V. Conclusion

I. Introduction

THE INDIAN Constitution, a testament to the collective wisdom of the drafters,

parliamentarians, and jurists is a living document constantly adapting to the tides

of  social change. The article tries to explore the intertwined tapestry of  India’s

changing polity that led to the inception of  basic structure doctrine, people’s growing

faith in the idea of  constitutional morality, and socio-political realities of  people

* The first author is a student of M.A. Political Science & International Relations student at

IGNOU, Delhi. The second author is a student of  M.A. Political Science at the Shivaji

College, University of Delhi, and third author is a student of M.A. Political Science, Department

of Political Science, University of Delhi.
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which became a driver for these changes. Even though constitutional morality has

been a point of contention with people taking sides on the legitimacy and vagueness

of the concept1, we base our arguments on, why over the years, a thorough reading

of cases shows the reflective nature of these values, and how a deeper belief in the

idea of constitution that is upheld in a country are usually influenced by its socio-

economic and democratic objectives.2 Choosing constitutional morality as a broader

concept that accommodates the changing socio-political realities of people, we

emphasize on the dynamic nature of  India’s polity as well as its interpretations

through the eyes of  the judiciary. We intend to make arguments through a few

selected cases that showcase the shifting nature of Indian jurisprudence which tries

to inculcate a sense of responsibility towards the constitutional values that are

imbibed in and understood through the constitution itself.3

Though in India, the idea of constitutional morality is still developing itself4, a

reading through the lens of political theory and philosophy gives us an interesting

understanding of  the ‘Indian’ nature of  constitutional values.5 The intricate details

of  cases, for instance, the Indira Sawhney v. Union of  India6 wherein the Supreme

Court put a ceiling on reservation only to 50%, and the Janhit Abhiyan v. Union of
India7 in which the Court upheld the constitutional validity of  10% reservation for

the Economically Weaker Sections (EWS) candidates, helps in understanding the

evolution of the basic structure doctrine as resulting from the socio- political

experiences of people from time- to- time. Constitutional morality manifests itself

from the attitude that the citizens possess.8 A crucial question arises: how do we

define this underlying “morality”?  The proponents of natural law theory of

constitutional legitimacy argue for a universal, objective morality that grounds the

1 Rohit De, A People’s Constitution: The Everyday Life of  Law in the Indian Republic (Princeton

University Press, Princeton, 2018).

2 Tej Pratap Singh, “Basic Structure Under the Indian Constitution: A Critical Analysis” 5(1)

Indian Journal of Law and Legal Research 1- 12 (2023).

3 Rohit De, “The Indian Constitution: Moments, epics and everyday lives” 18(3) International
Journal of Constitutional Law 1022- 1030 (2020).

4 Tarunabh Khaitan, “Constitutional Directives: Morally-Committed Political Constitutionalism”

82 Modern Law Review 603-632 (2019).

5 Upendra Baxi, “The Judiciary as a Resource for Indian Democracy” India- seminar, November,

2010, available at: <https://www.india-seminar.com/2010/615/615_upendra_baxi.htm >

(last visited on February 01, 2024).

6 AIR 1993 SC 477.

7 2022 SCC Online SC 1540.

8 Nakul Nayak, “Constitutional Morality: An Indian Framework” American Journal of Comparative
Law (In Press, 2021); Richard H. Fallon, Jr., “Legitimacy and the Constitution” 118(6) Harvard
Law Review 1787- 1853 (2005).
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legitimacy of  the Constitution.9  However, Fabian Wendt challenges this notion,

suggesting that a shared conception of  justice might not exist in modern societies.10

Respect for the constitution, he argues, may simply require citizens to accept the

established procedures, not necessarily a universal moral code.11 This can help in

developing on the idea that the basic structure doctrine has evolved from the

wider acceptability of the interpretations12 and desirability13 for constitutional values

in changing lives of people, especially in places that hold sentimental importance,

and marks increasing respect for the Supreme Court on its interpretation of them.14

In the landmark Shankari Prasad v. Union of  India, the seeds of  the basic structure

doctrine were first sown, and it mentions the scope of amending the constitution.15

In the I.C. Golak Nath v. State of  Punjab, the Court, in a bold move, declared that

Parliament’s amending power under Article 36816 did not extend to altering the

Constitution’s basic structure, most notably the concept of  fundamental rights.17

The 24th and 25th amendments sought to overturn it, partially clipping the wings

of  judicial review.18 However, the Court, in Kesavananda Bharati v. State of  Kerala,

definitively held that Parliament’s amending power was subject to inherent

limitations, and it could not alter the Constitution’s foundational principles, which

led to the formulation of  the concept of  ‘Basic Structure Doctrine.’19

9 Anmol Kohli, “A Natural Law Theory of  Constitutional Legitimacy: The Basic Structure

Doctrine and “Good Reasons for Action” 5(2) Comparative Constitutional Law and Administrative
Law Journal 11- 34 (2021).

10 Fabian Wendt, “Introduction: Compromising on justice” 16(4) Critical Review of  International
Social and Political Philosophy 475- 480 (2013).

11 Ibid.

12 Antonia Geisler, Michael Hein, et. al. (eds.), IV Law, Politics, and the Constitution, (PL Academic

Research, Greifswald, 2014).

13 Pratap Bhanu Mehta, “What is Constitutional Morality” India- seminar, November 2010,

available at <https://www.india-seminar.com/2010/615/615_pratap_bhanu_mehta.htm#:~:

text=By%20constitutional%20morality%2C%20Grote%20meant,of%20those%20very%

20authorities%20as > (last visited on February 02, 2024).

14 Pranjal Kishore, “Law and Faith: Constitution as the Touchstone for Interpretation” The
Hindu Centre for Politics and Public Law, December 12, 2019, available at <https://

www.thehinducentre.com/the-arena/current-issues/article30275265.ece> (last visited on

February 02, 2024).

15 MANU/SC/0013/1951.

16 The Constitution of India, art. 368.

17 MANU/SC/0029/1967.

18 The Constitution (Twenty-fourth Amendment) Act, 1971; The Constitution (Twenty-fifth

Amendment) Act, 1971.

19 (1973) 4 SCC 225.
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This paper envisages the fine relation between the constitutional morality as the

value base, basic structure doctrine as the testament of those values, and the corollary

advancement it achieved in broadening the scope of socio-political change. The

methodological proceeding of the paper is such that it presents the democratic or

constitutional or socio-political values as a part of  political philosophy and theory.

It connects them with their manifestation in the evolution of basic structure

pronouncements by the judiciary. This becomes critical in understanding the

developments that led to the formation of  constitutional morality as an ideal and

the judiciary’s role in elaborating it with the passage of  time. This explanation vests

its significance over the iron fist of judicial review and judicial activism as well as

the importance of  the country’s socio-political trajectories that have impacted the

Supreme Court’s take on the evolution of  basic structure and the idea of

constitutional morality. In conclusion, the paper will try to understand the interplay

between constitutional morality, basic structure doctrine, and the social realities of

people involved through judgements which help in establishing confidence in the

values of the constitution and its nature.

II. Constitutional Morality: A Narration of Democratic Sentiment

Constitutional morality, a concept both distinct from and intertwined with public

morality, is central to the understanding of  Indian democracy. It goes beyond

mere adherence to the written word of the Constitution, demanding a commitment

to its core principles.20 Dr. B.R. Ambedkar, the architect of  the Indian Constitution,

emphasized this distinction, arguing against a rigid adherence to the text that would

stifle progress.21 He envisioned a living document, adaptable to the evolving needs

of  a diverse society.22 This commitment to constitutional principles manifests in

several ways. At its core lies fidelity to procedural fairness, respect for plurality, and

a commitment to open discourse.23 The judiciary plays a crucial role in interpreting

the constitution and upholding these principles.24 In this regard, landmark cases like

the National Legal Services Authority v. Union of  India25, wherein the Court held that

the transgenders are entitled to all the rights guaranteed by the Indian Constitution,

20 Supra note 12.

21 Writing and Speeches Vol-17 Part2 - Dr. Babasaheb Ambedkar, available at: https://

www.drambedkar.co.in/books/writing-and-speeches-vol-17-part2/ (last visited on January

28, 2024).

22 Mahendra Pal Singh, “Observing Constitutional Morality” India- seminar, September 2019,

available at: <https://www.india-seminar.com/2019/721/721_mahendra_pal_singh.htm >

(last visited on February 03, 2024).

23 Supra note 11.

24 Ornit Shani, How India Became Democratic: Citizenship and the Making of  the Universal Franchise
(Cambridge University Press, Cambridge, 2017).
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demonstrate the power of judicial review in ensuring equal protection for

marginalized communities.26 Constitutional morality is not a static concept. It draws

upon and is enriched by the ongoing social and political dialogue in the country.27

The vibrant Indian democracy, with its dynamic pluralism, necessitates a nuanced

understanding of  constitutional morality.28 This dynamic interplay between the

text and the lived experiences of the people is what keeps the Constitution a

relevant and powerful force in Indian society.

III. Basic Structure as Cornerstone or Building Block for Constitutional

Morality

‘Will of the people’

Alexander Hamilton, et. al. argued that the constitution as interpreted by courts is

the ‘will of the people’. Ordinary laws are that which are of the representatives of

people.29 The idea of equality before law is an integral element of rule of law and

both of them are the basic structure of the constitution.30 But the Indian idea of

laws provides more than just representing people. It also tries to accommodate

the diversity that our democratic values uphold.31 For example, going beyond the

first principle of  equality, wherein every citizen gets an equal protection by law, the

Supreme Court, in Maneka Gandhi v. Union Of  India32,  interpreted that even though

“procedure established by law” is important, “due process of law” is equally

required and the process must be free from arbitrariness and irrationality. Similarly,

in Justice K.S. Puttaswamy  v. Union of  India33, right to privacy came under the purview

of right to life which further reflected the changing nature of the realities of

people.

25 (2014) 5 SCC 438.

26 Kanad Bagchi, “Transformative Constitutionalism, Constitutional Morality and Equality: The

Indian Supreme Court on Section 377” 51(3) Verfassung Und Recht in Übersee / Law and Politics
in Africa, Asia and Latin America 367- 380 (2018).

27 Supra note 16.

28 Upendra Baxi, “Transgressions, Demosprudence, and Justice”, in Leïla Choukroune and Parul

Bhandari (eds.), Exploring Indian Modernities: Ideas and Practices 21- 36 (Springer, Singapore,

2018).

29 Alexander Hamilton, John Jay, et.al., The Federalist Papers (Oxford University Press, Oxford,

2008).

30 Minerva Mills Ltd. v. Union Of  India, AIR 1980 SC 1789.

31 Md Zeeshan Ahmad, “The challenge of Constitutional Morality before the Supreme Court”

The Leaflet, March 26, 2020, available at: <https://theleaflet.in/the-challenge-of-constitutional-

morality-before-the-supreme-court/> (last visited on February 13, 2024).

32 1978 SCR (2) 621.

33 MANU/SC/0911/2017.
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Passing years have shown courts elaborating on ideas that have seemed to

accommodate the changing nature of  our society and its problems.34 The idea of

rule of law was elucidated by Aristotle, Montesquieu, and Dicey35 who have

mentioned the primacy of individual rights, that is, the constitution is the result of

the rights of  the individual, defined and enforced by the court of  law. On the

contrary, the Indian constitution is regarded as the source of  individual rights which

on corollary maintains that the constitution is supreme in India rather than the

discourse of parliamentary sovereignty that is practiced in the UK.36 In this context,

the basic structure guarantees two things: minimum goodness of legislation that

passes its deliberations, and second, these deliberations are themselves conducted

reasonably.37 This is fairly visible in judicial pronouncement wherein limitation on

legislative power to amend the constitution was held as constituting the basic

structure of the Indian Constitution.38 The will of the people and the growing

importance of constitutional values led to the idea of judicial review39 that has

always acted as a tool of  socio-political reform. It is further seen as an important

feature of democratic control to the extent that its justification partly derives from

the right of affected citizens to effectively contest the political decisions to which

they are subject.40 This has enabled the Indian judiciary to extrapolate the capacity

of judicial activism to solidify the values that it finds earthing blocks of our polity

(whether somehow judicial prowess infringed the bar of judicial overarching via

unbridled power it gets through a tool as vague as basic structure is another contested

debate.).

Preserving separation of  powers

The judiciary must be authentic in nature. It is a derivative of the changing social

and democratic values.41 This kind of  authenticity is not just limited to the western

34 Supra note 1.

35 A. V. Dicey, An Introduction to the Study of  the Law of  the Constitution (Palgrave Macmillan,

London, 1985); Cameron Stewart, “The Rule of Law and the Tinkerbell Effect: theoretical

Considerations, Criticisms and Justifications For the Rule of Law” 4 Macquarie Law Journal
135- 164 (2004).

36 Sujit Choudhry, Madhav Khosla, et.al. (eds.), The Oxford Handbook of  the Indian Constitution
(Oxford Academic, online edn, 2016).

37 Supra note 9.

38 Supra note 19.

39 Dr. Ashutosh Kumar Srivastava and Puja Srivastava, “Judicial Review in India an Analysis”

SSRN ,  December 19, 2015,  available at: <https://papers.ssrn.com/sol3/

papers.cfm?abstract_id=2705279 > (last visited on February 13, 2024).

40 Cristina Lafont, “Philosophical Foundations of Judicial Review”, in David Dyzenhaus and

Malcolm Thorburn (eds.), Philosophical Foundations of  Constitutional Law 265- 282 (Oxford

University Press, 2016).

41 Supra note 1.
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idea of separation of powers as in the views of Montesquieu who posited that

one organ or one person should not discharge the functions of any other organs

or persons. The reason was to safeguard and protect the freedom of  the individuals

and avoid tyrannical rule.42 Or, as in Aristotle, who talks about the theory of

separation of  power as the heterogeneous form of  government consisting of

mainly three branches: the deliberative, public officials and the judiciary with their

definitive role and functions.43 The distinct character of  Indian federal understanding

can be seen in S.R. Bommai v. Union of  India44, wherein the Supreme Court, in its

legal activism, passed a verdict to contain the arbitrary use of Article 356(1)45, i.e.,

the President’s rule, and held that “the satisfaction of  the president in case of  imposing
president’s rule cannot be unquestionable and comes under the purview of  judicial review.”46

Constitutionalism, the broader concept, provides the framework for upholding

this “morality”. Its principles- limited government, separation of powers,

independent judiciary, and fundamental rights- ensure a system where the

government is accountable and individual liberties are protected.47

Landmark cases like Sajjan Singh v. State of  Rajasthan48, wherein the Supreme Court

held that the Parliament possesses the authority to amend even the provisions

related to fundamental rights through constitutional amendments, demonstrates

the judiciary’s role in upholding this framework, even against the legislative overreach.

The legitimacy that the constitution possesses is moral, and its reliance on the basic

structure is hence a very dynamic process. Therefore, constitutional legitimacy rests

on the goodness of the basic structure.49 This verdict acted as a magna carta to

preserve the federal nature of  Indian polity which is a part of  the basic structure.50

A unique blend of separation of powers and a contemporary addition of corrective

measures when the time is required to keep a check on the increasing powers of

any one institution exists in India51. For instance, in IR Coelho v. State of  Tamil Nadu52,

42 Anne M. Cohler, Basia Carolyn Miller, et.al. (eds.), Montesquieu: The Spirit of the Laws (Cambridge

University Press, Cambridge, 1989).

43 Aristotle, The Complete Works of  Aristotle (The Revised Oxford Translation), (Jonathan Barnes,

ed.),  (Princeton University Press, Princeton, 1984).

44 MANU/SC/0444/1994.

45 The Constitution of India, art. 356.

46 Supra note 44.

47 Nayak, Supra note 8.

48 AIR 1965 SC 845.

49 Supra note 9.

50 Ibid.

51 Ruma Pal, “Separation of  Powers”, in Sujit Choudhry, Madhav Khosla, et.al. (eds), The Oxford
Handbook of  the Indian Constitution 253–269 (2016; online edn, Oxford Academic, 6 Feb. 2017).

52 MANU/SC/0595/2007.
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the Supreme Court held that if any constitutional amendment violates the doctrine

of basic structure, then the court has the power to strike it down depending upon

its impacts and consequences which is sine qua non of  any parliamentary democracy.

This establishes the precedent of judicial review53 as the basic structure to strengthen

the system of  checks and balances and to preserve the separation of  power

functioning in Indian polity which is sui generis in nature.54 There exists no standard

of reasonable non-rejectability: it doesn’t come from a shared conception but a

mutually acknowledged understanding whose terms of  settlement should not be

in response to changing nature of  power.55 Socio-political landscape of  the

country made it difficult to understand the exact grounding of constitutional

morality in practical realities.56 Inequalities- socio- economic and caste based-

persisting in the Indian society do not let constitution and its rules alone create an

egalitarian society.57

A constitution that is not broadly accepted, even if morally sound, may lack the

legitimacy required for effective governance.58 The basic structure doctrine is a

crucial concept that helps to maintain constitutional morality and in the similar way,

constitutional morality has always been the guiding force since the enactment of

the constitution, which led to the evolution of a doctrine like the basic structure.59

The constitutional values were always present since the inception of the republican

journey but the voyage has been revolutionary and transformative. It posits that

certain fundamental features of the Constitution, such as secularism, federalism,

and parliamentary democracy, are sacrosanct and cannot be amended by the

legislature.60 This doctrine ensures that the core values of the constitution are

preserved, even in the face of  changing political tides.

53 Supra note 30; S.P. Sampath Kumar v. Union Of  India, 1987 SCR (1) 435.

54 Yaniv Roznai, Unconstitutional constitutional amendments : the limits of  amendment powers (Oxford

University Press, Oxford, 2017).

55 Fabian Wendt, “Introduction: Compromising on justice”, 16(4) International Social and Political
Philosophy 475- 480 (2013).

56 Urvika Aggarwal, “Situating Dworkin in Indian Jurisprudence: An Analysis With Respect to

Constitutional Morality” SSRN, May 29, 2020, available at: <https://papers.ssrn.com/sol3/

papers.cfm?abstract_id=3590126 > (last visited on February 13, 2024).

57 André Béteille, Democracy and Its Institutions (Oxford University Press, Oxford, 2012).

58 Gautam Bhatia, “India’s attorney general is wrong. Constitutional morality is not a ‘dangerous

weapon’” Scroll.in, December 21, 2018, available at: <https://scroll.in/article/905858/indias-

attorney-general-is-wrong-constitutional-morality-is-not-a-dangerous-weapon > (last visited

on February 13, 2024).

59 Sudhir Krishnaswamy, Democracy and Constitutionalism in India: A Study of  the Basic Structure
Doctrine (Oxford Academic, online edn, 2012).

60 Bhim Singh Jain v. Union Of  India, 19(1981)DLT446.
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Equality for all

The then Supreme Court Judge D Y Chandrachud once remarked that, “Our
constitution works even for those who may not believe in it.”61 There has been a constant

demand from a section of  society seeking rights of  self-determination and their

individual dignity as was seen in the Indira Sawhney case.62 The Indian Constitution

since the very enactment always broadened the right to equality63 with providing

affirmative actions to socially and educationally backward classes64 as a compensation

against the historical injustices faced by many and recently evolved to accept

economic backwardness as a criterion in the 103rd constitutional amendment for

EWS.65 Ambedkar also maintained that ascriptive identity-based discrimination is

the horrendous plight of Indian society and till it is not uprooted from the socio-

political arrangement, the constitutional values of  liberty, equality and fraternity

cannot be established in everyday realities of the masses66, and years later Michael

Walzer also postulated to prevent dominance of  one group in one domain of

society or polity since it tends to transcend in others in his theory of social justice.67

John Rawls, in his theory of justice, elucidated the ‘difference principle’ as one of

the principles governing justice.68 This approach was contested by Ronald Dworkin

who held that only focussing to provide maximum to least advantaged without

examining the value of commodity could be insensitive to the actual value.69 While

Dworkin focused on endowments i.e., what a person gets as he is raised in a

society and the role of luck in analyzing the importance of justice, Rawlsian idea

of  justice bases itself  on the fairness of  the process. The courts over years have

focused on the importance of social precedents that have given substantive essence

to the idea of  jurisprudence and law.70 This idea supports if  there has to be any

discrimination, it shall be best suited to those having the least of resources which is

61 Swati Deshpande, “Constitution trusts the wisdom of people: Justice Chandrachud” The
Times of India, December 20, 2018, available at <https://timesofindia.indiatimes.com/india/

constitution-trusts-the-wisdom-of-people-justice-chandrachud/articleshow/67177250.cms >

(last visited on February 13, 2024).

62 Supra note 6.

63 The Constitution of India, art. 14.

64 The Constitution of India, art. 15(4).

65 Constitution (One Hundred and Third Amendment) Act, 2019.

66 Dr. B. R. Ambedkar, Castes in India: their mechanism, genesis and development (Patrika Publications,

Jullundur 1916).

67 Michael Walzer, Spheres Of  Justice: A Defense Of  Pluralism And Equality (Basic Books, United

States of America, 1984).

68 John Rawls, A Theory of  Justice (Harvard University Press, Cambridge, 1971).

69 Ronald Dworkin, Sovereign Virtue: The Theory and Practice of  Equality (Harvard University

Press, Cambridge, 2000).

70 Supra note 19.
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also very evident in the idea of Antyodaya, i.e., ‘the upliftment of the last man in

the row’ of Mahatma Gandhi and Vinoba Bhave. Through the Constitution of

India, socially and educationally backward communities and EWS71 got reservation

rights in educational institutions and in public employment. The Supreme Court

upheld the constitutionality of 103rd amendment of the constitution granting 10%

reservation for those belonging to economically weaker sections of  the society72

hence broadening the scope of egalitarian social order which is constitutive of the

basic structure as in S.Subramaniam Balaji v. Govt. Of  T. Nadu73 The substantive

understanding of  inequalities is important because of  its wider role in polity.74

Constitutional morality implies as a principle more than a rule, which can be seen

to evolve from a wider public conscience about the importance of constitutional

values.75 The idea of  ‘graded inequality’76, wherein there are some who have immense

wealth as against many who live in abject poverty, was later substantiated in Samatha
v. State of  Andhra Pradesh77, where the Supreme Court held that the establishment

of an egalitarian social order through rule of law is the basic structure of the

constitution by ruling in favor of the tribals’ right to livelihood in the scheduled

areas under the Constitution. This rule and non-rule standard are not distinct from

each other but found within each other. Morality flows from the constitution and

is paramount than any other form of  morality.78 In M.C. Mehta And Anr v. Union
Of India79, the Supreme Court pointed out that the right to a clean environment is

a necessary condition to live a good life that elaborates on the existing ideas of

equality and social justice. Constitutional morality, thus, can be seen as a formation

of a more pragmatic Ambedkarite understanding: “without changing the constitution
there will be a threat to the constitution through the changing course of action of the
administration.” 80 The idea of ‘Niti’ as realized justice and ‘Nyaya’ as behavioral

correctness as proposed by Amartya Sen81 can be seen in the light of imbibing

71 The Constitution of India, arts. 15(6), 16(6).

72 Supra note 7.

73 AIRONLINE 2013 SC 153

74 Supra note 5.

75 Rajeev Bhargava (ed.), Politics and Ethics of the Indian Constitution (Oxford University Press,

New Delhi, 2008).

76 Ibid.

77 AIR 1997 SC 3297.

78 Supra note 38.

79 1987 SC 1086.

80 Dr. Jay Kumar Bhongale, “Dr. B. R. Ambedkar’s Constitutional Morality” SSRN, January 04,

2023, available at: <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4312052 > (last

visited on February 13, 2024).

81 Amartya Sen, The Idea of Justice (Harvard University Press, Cambridge, 2009).
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deeper constitutional values in the society. The Supreme Court broadened the

scope of right to life and personal liberty from mere animal existence to leading a

livelihood with human dignity and access to basic and fundamental resources required

for overall personality development. In this context, Maneka Gandhi v. Union of
India82 which can be the best suited example where Niti (procedural component) is

expanded to realize Nyaya (substantive values). Herein, the judiciary expanded its

purview from mandated procedure established by law to due process of  law

wherein it can judge on fair reasoning behind executive or legislative acts.

These inspirations derive from various facets of basic structure coming to life

from plethora of Indian democratic values, which make constitutionalism and

constitutional morality as essential disciplinary paradigms to Indian polity.83 Moving

beyond the liberal constitutional discourse which is dominated by a proceduralist,

acontextual, universalising worldview inspired by the Rawlsian vision of constitution

can only be guided through a moral and substantive commitment to constitutional

values.84 Constitutional morality basically means the adherence to the core principles

of  the constitution in a democracy.85 It is not restricted or confined to chase the

constitutional provisions limited to its exact literal sense but is based on principles,

ethics and values like individual autonomy and liberty; equality, recognition of

identity with dignity; the right to privacy. It is observable in various judgements

where the courts try to interpret executive directions and legislative acts leniently to

foster constitutional morality by using doctrine of reading down rather than striking

down the whole act as unconstitutional.86 In the very recent case of the electoral

bond scheme87, there was a contest between the fundamental rights: right to privacy

of  donors and right to information of  voters (as it is an integral part of  free and

fair election which is also a basic structure of the constitution). In such cases,

adjudication according to the proportionality of constitutional morality comes

into play.

IV. Constitutional Morality: Beyond the Literal

There are two main interpretations of  constitutional morality.88 The first, in contrast

to popular morality, emphasizes the spirit and underlying values of  the

82 Supra note 32.

83 Supra note 2.

84 Supra note 4.

85 Supra note 12.

86 David McCabe, “Joseph Raz and the Contextual Argument for Liberal Perfectionism” 111(3)

Ethics 493- 522 (2001); Khaitan, Supra note 4.

87 Association for Democratic Reforms v. Union of  India, (2024) 3 SCR 417.

88 Abhinav Chandrachud “The Many Meanings of  Constitutional Morality” SSRN, February 12,

2020, available at: <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3521665 > (last

visited on February 16, 2024).
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Constitution.89 This “spirit” guides the interpretation and application of the legal

text to evolving social circumstances.90 It ensures the Constitution remains not just

a rulebook, but a reflection of  a society’s moral and ethical core. An important

aspect of  this “spirit” is transformative constitutionalism.91  The approach seeks to

break free from the limitations of  public morality, which can be discriminatory or

outdated. Instead, it strives for a transformation in societal relationships, ensuring

the Constitution protects the rights of all individuals, regardless of factors like

caste, gender, or sexuality. For instance, the Supreme Court, in Navtej Singh Johar v.
Union of  India92, decriminalized consensual homosexuality.

Judges applying this concept face a challenge: balancing the text and values of the

constitution with real-world complexities.93  This may involve interpreting the text

in light of changing social contexts94 or prioritizing specific values to address pressing

issues.95  However, this interpretation can be indeterminate, requiring courts to

constantly re-evaluate the “basic structure” of the constitution.96 Evaluating the

ideas of secularism and separation of power, we tend to find a better way to

understand the elaborating effect of  these constitutional values.

Conception of secularism lies in the dark age where religion used to control and

direct the political discourse of the polis.97 The trajectory of secularism changed

with the age of renaissance where philosophers like Machiavelli and John Locke

emphasized on the distinction between the domains of  religion and politics.98 Our

constitutional fathers and mothers heavily debated on the topic of secular character

of Indian polity which distinguishes Indian secularism, wherein celebrating every

89 Dr. Deepak Kumar Srivastava, “Pearls And Pitfalls of the Doctrine Of Constitutional

Morality” 61(2) Panjab University Law Review, 76- 88 (2023).

90 Samuel J. Levine “The Law and the ‘Spirit of  the Law’ in Legal Ethics” SSRN, November 19,

2015, available at: <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2691710> (last

visited on February 21, 2024).

91 Supra note 54.

92 AIR 2018 SC( CRI) 1169.

93 Supra note 60.

94 Nayak, Supra note 8.

95 Supra note 60.

96 Supra note 9.

97 Doctrine of  the Two Swords, available at: https://www.oxfordreference.com/display/

10 .1093/oi/author i ty.20110803110403409#:~: te xt=T he%20theo log ico%2D

political%20theory%20of,authority%20of%20the%20priesthood%20… (last visited on

February 20, 2024).

98 Niccolò Machiavelli, II The Prince, Translated by Harvey C. Mansfield, (University of  Chicago

Press, 1998); John Locke, Locke: Two Treatises of  Government, (Peter Laslett, ed.), (Cambridge

University Press, Cambridge, 1988).
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religion, freedom of conscience, profess and practice99, and recognition of rights

of even those who are not even believers are unique to the Indian constitution100

rather than rejecting the role of religion in the public domain, as emphasized by

western scholarship.101 The constitutional framework accommodated the opinion

of  Gandhian cosmology based on Sarva Dharma Sambhav i.e., equality and

coexistence for all religions, supplemented by the Nehruvian principle of  Panth-
nirpekshta that is no official religion of  the state.

The Supreme Court of  India in the case of  Indira Nehru Gandhi v. Shri Raj Narain102

held that secularism means that the State shall have no religion of its own and all

persons of the country shall be equally entitled to the freedom of their conscience

and have the right freely to profess, practice and propagate any religion. The practice

of  Talaq-e-bidat or Triple Talaq was declared illegal, holding that it is not protected

under Article 25103 of the Constitution as it is not an essential religious practice.104

However, in 1994 the Supreme Court, in. S.R. Bommai v. Union of  India105 established

the fact that India was secular since the formation of  the republic.

V. Conclusion

The concept of  constitutional morality is not without its challenges. Critics argue

that its subjective nature can lead to judicial overreach.106 Finding the right balance

between fidelity to the original intent and responsiveness to the changing needs of

society is a constant negotiation.107  However, as Ambedkar himself recognized,

cultivating constitutional morality is an ongoing process, one that requires the active

participation of  all citizens.108 Constitutional morality serves as a crucial supplement

to the formal legal framework, ensuring that the Indian Constitution remains a

vibrant and dynamic force in the country’s socio-political landscape. The basic

structure doctrine, established through landmark judgements, acts as a safeguard

against erosion of  the constitution’s core principles. It ensures that foundational

99 The Constitution of India, art. 25.

100 Supra note 51.

101 Supra note 13.

102 AIR 1975 SC 2299.

103 Supra note 97.

104 Shayara Bano v. Union of  India, AIR 2017 SUPREME COURT 4609.

105 Supra note 44.

106 Sudarshan Satalkar, “Living Originalism and Moral Interpretation: Is it the Answer to Long-

Standing Questions in the Indian Constitutional Sphere?” SSC Times, February 4, 2022, available
at: <https://www.scconline.com/blog/post/2022/02/04/living-originalism-and-moral-

interpretation/ > (last visited on February 27, 2024).

107 Supra note 21.

108 Supra note 16.
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109 Supra note 92.

110 Supra note 32.

111 Supra note 104.

112 Supra note 23.

elements like secularism, federalism, and parliamentary democracy remain

unshakeable, even in the face of  amendments. This doctrine fosters stability and

prevents the constitution from being reshaped for narrow political gains.

Complementing the basic structure is the concept of  constitutional morality. It

transcends the literal interpretation of the text, delving into the enduring values and

spirit of the constitution. Judges, guided by these principles, can interpret laws and

executive actions in a way that fosters equality, liberty, and human dignity.  Landmark

cases like Navtej Singh Johar109, recognizing LGBTQ+ rights, exemplifies this

approach.

The true test of  these concepts lies in their application to India’s socio-political

realities. The constitution, drafted by visionary minds, anticipated the need for

affirmative action to address historical injustices. Reservation policies, though

debated, reflect this commitment to substantive equality, going beyond mere equality

of  opportunity. Similarly, the right to life has been interpreted to encompass access

to basic necessities, ensuring a life with dignity.110 The Indian conception of

secularism is unique. It fosters tolerance and coexistence, recognizing the right to

even not believe. The judgment in Shayara Bano v. Union of  India111 exemplifies this

approach of  striking down discriminatory practices even within religious traditions.

Courts, while interpreting the constitution, must be mindful of the historical context

and the evolving social realities.112 The criticism and the gray areas of  both the

doctrine and constitutional morality can be an important area of further study but

beyond the scope of  the current study.

In conclusion, the basic structure doctrine, constitutional morality, and their

application to India’s socio-political realities form a dynamic and ever-evolving

discourse. As India navigates its future, these concepts will continue to be the

guiding principles, ensuring a vibrant democracy that upholds the ideals of justice,

liberty, and equality for all.
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UNCONSTITUTIONAL CONSTITUTIONAL

AMENDMENTS AND SUPRA-CONSTITUTIONAL

LAW: ANALYZING THE ROLE OF BASIC

STRUCTURE DOCTRINE

Vikas Gahlot & Ritika Thakur*

Abstract

In this paper, the authors explore the intricate jurisprudence of transformative
constitutional interpretation by investigating the evolution and impact of the basic
structure doctrine in reshaping constitutional law. The authors analyze and evaluate
the role of this doctrine as a conceptual tool in not only navigating the complex
paradox of ‘unconstitutional constitutional amendments’ but also in advancing
the idea of  ‘supra-constitutional law,’ using which constitutional amendments are
assessed against broader social, political and moral ideals essential to the
Constitution’s identity. The paper is structured as follows - Firstly, the authors
survey the rich jurisprudential and academic history of the discourses on the ideas
of ‘unconstitutional constitutional amendments’ and ‘supra-constitutional law’.
Secondly, the authors examine the development of  the basic structure doctrine in
India and other countries through an analysis of major cases that have contributed
towards the recognition of  this doctrine and have refined its application. Thirdly,
the authors address the contemporary issue of judicial appointments by focusing
on the National Judicial Appointments Commission (NJAC) case and its implications
for future directions of  constitutional interpretation. Lastly, the paper concludes
by summarizing key insights of the discussion and by offering reflections on the

role of basic structure doctrine in modern constitutional jurisprudence.

Keywords:  Basic Structure, Amendment Power, Judicial Review,

Constitutionalism

I. Introduction

II. Jurisprudential Foundations of the Basic Structure Doctrine

III. Historical Evolution of the Basic Structure Doctrine

IV. Future Directions for Constitutional Interpretation

V. Conclusion

I. Introduction

IN THE annals of  constitutional law, few doctrines have wielded as profound an

influence, drawn criticism and acclaim alike, and had a transformative impact as

much as the “basic structure doctrine”. Emerging as a pivotal constitutional law

concept in the landmark case of  Kesavananda Bharti v. State of  Kerala,1 this doctrine

* The first author is a Senior Research Associate, Centre for Environmental Law, Education,

Research & Advocacy (CEERA), National Law School of  India University, Bengaluru, and

second author is an Advocate practicing at the High Court of Delhi.

1 Kesavananda Bharti v. State of  Kerala, AIR 1973 SC 1461.
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has contributed significantly in reshaping the landscape of constitutional

interpretation and in safeguarding fundamental principles of constitutionalism not

only in India, but also in numerous nations. The Kesavananda judgement, for the first

time in history, judicially re-affirmed the idea that a constitutional amendment

passed by a duly elected constitutional authority and following the constitutionally

prescribed procedure can still be declared as unconstitutional.

In this regard, the basic structure doctrine is a deviation from the traditional

understanding of the constitution amending power of Parliament and challenges

the notion that the Constitution can be altered in any manner deemed fit by the

Parliament. As an anti-thesis to the traditional view, the basic structure doctrine

regards some features of the Constitution as unalterable.2 It posits that there exists

a core, immutable essence within the Constitution that is beyond the scope of

amendment and constitutional amendments that seek to temper or undermine this

basic structure will be struck down regardless of the procedural legitimacy through

which they may be enacted. In this sense it gave judicial recognition to the concept

of  ‘supra-constitutional’ law.3 The Kesavananda judgment laid down the principle that

i.e., after April 24, 1973, the validity of all constitutional amendments can be tested

on the touchstone of basic structure of the Constitution.4 As the doctrine is now

over 5 decades old, it is an opportunity to commemorate its inception, adoption

and concretization, and also to reflect upon and analyze the trajectory of this

doctrine, its academic, jurisprudential and judicial evolution, and its enduring impact

on constitutional jurisprudence.

In this paper the authors explore the historical and jurisprudential intricacies of the

Basic Structure Doctrine, its foundational principle and its profound significance

in shaping the course of  constitutional history. The paper is structured as follows:

In the next section, the authors elucidate the rich jurisprudential and academic

history of the discourses regarding the idea of ‘unconstitutional constitutional

amendments’ and ‘supra-constitutional law’. In the third section of the paper, the

authors canvass the historical evolution of the basic structure doctrine in India and

internationally by examining the landmark cases which have contributed to shaping

the contours of this doctrine. In the fourth section of the paper the authors focus

upon the contemporary issue of judicial appointments and the future directions

2 Yash Sinha, “50 Years of  the ‘Basic Structure’ – The Best Compliment to ‘We, the People’?”

58 (27) Economic & Political Weekly (2024).

3 S. Arne, “Existe-t-il des normes supra-constitutionnelles?” 2 Revue Du Droit Public 460 (1993)

(wherein Arne defined ‘supra constitutionality’ as the “explicit or implicit superiority of

certain rule or principles to the content of the constitution”).

4 Virendra Kumar, “Basic Structure of the Indian Constitution: Doctrine of Constitutionally

Controlled Governance” 49(3) Journal of the Indian Law Institute 365 (2007).
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of  Constitutional interpretation with reference to National Judicial Appointments

(NJAC) Case.5 In the last section of  the paper, the authors provide concluding

remarks.

But before commencing the discussion, it is pertinent to mention that no research

on the topic of ‘limitations on constitution amending powers’ is complete without

referring to and paying homage to the extensive scholarship of  Prof. Yaniv Roznai6

whose work in the field has been seminal. In this article we refer extensively to

Prof. Roznai’s work, whose scholarship has not only illuminated, but also provided

material and valuable insights for many key aspects of jurisprudential discourse of

the present paper.

II. Jurisprudential Foundations of the Basic Structure Doctrine

1. Nazi Germany and Sweeping Constitutional Amendments

No other political regime has, arguably, provided more intellectual stimulus to

jurisprudential and legal theory discourses than Nazi Germany. It has occupied a

central stage on several key jurisprudential debates such as on legal positivism,7

natural law,8 Hart-Fuller Debate,9 Gunman Theory of  Law,10 the idea of  Criminal

State & Non-Law State,11 the role of coercion and consent in law making,12 legality

5 Supreme Court Advocates-on-Record v. Union of  India (2016) 5 SCC 1.

6 Prof. Yaniv Roznai, Vice Dean and Professor of  Law, Harry Radzyner Law School (he

conducted his PhD Thesis on Unconstitutional Constitutional Amendments and has contributed

several articles to this area).

7 Kenny Yang, “The Rise of  Legal Positivism in Germany: A Prelude to Nazi Arbitrariness” 3

The Western Australian Jurist (2012); Herlinde Pauer-Studer, “Kelsen’s Legal Positivism and the

Challenge of  Nazi Law” Yearbook Vienna Circle Institute 223 (2014).

8 Ernst von Hippel, “Role of  Natural Law in the Legal Decisions of  the German Federal

Republic” Natural Law Forum 106 (1959).

9 Simon Lavis, “The Distorted Jurisprudential Discourse of Nazi Law: Uncovering the ‘Rupture

Thesis’ in the Anglo-American Legal Academy” 31(4) International Journal for the Semiotics of

Law 745 (2018).

10 H.L.A. Hart, The Concept of Law (Clarendon Law Series, 3rd edn., 2012).

11 Simon Lavis, “Nazi Law as Non-Law in Academic Discourse” in Stephen Skinner (eds),

Ideology and Criminal Law: Fascist, National Socialist and Authoritarian Regimes 59 (2019); Augusto

Zimmermann, “The Darwinian Roots of the Nazi Legal System” 22(3) Journal of Creation 109

(2008).

12 Richard J. Evans, “Coercion & Consent in Nazi Germany” 151 Raleigh Lecture on History:

Proceedings of the British Academy 53 (2007).
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of  a Regime,13 the concept of  law,14 and the idea of  ‘good’ legal system.15 The

kinds of legislation and statutes that were enacted and implemented by Nazi

Germany have been described by scholars as “statutory lawlessness”.16 The legal

validity of these statues and legislations and the action taken under them was the

very epi-center of  debate during the Nuremburg Trials.17 These trials led to the re-

emergence of natural law in jurisprudential discourse after a century of

denouncement,18 instilled a new understanding of idea of inalienable human rights,19

and the conceptualization of  ‘Radburch Formula’.20 However, it is important to

13 Alan E. Steinweis and Robert D. Rachlin (eds), The Law in Nazi Germany: Ideology, Opportunism,

and the Perversion of Justice (Berghahn Books, 2013).

14 Simon Lavis, “Nazi Law as Non-Law in Academic Discourse” in Stephen Skinner (eds),

Ideology and Criminal Law: Fascist, National Socialist and Authoritarian Regimes 59 (2019); E.A.

Shills, “An Ethnography of  Nazi Law: The Intellectual Foundations of  Ernst Fraenkel’s

Theory of  Dictatorship” in E.A. Shills (ed.), The Dual State: A Contribution to the Theory of

Dictatorship (Oxford Academic, 2017); Mark Tebbit, Philosophy of  Law: An Introduction 35

(Routledge, 2nd edn., 2005).

15 Herlinde Pauer-Studer, “Symposium on Justifying Injustice - Legal Theory in Nazi Germany

(CUP 2020): Response to Critics” 14(2) Jurisprudence 291 (2023).

16 Gustav Radburch, “Statutory Lawlessness and Supra-Statutory Law (1946)” 26(1) Oxford

Journal of  Legal Studies 1 (Translated by Bonnie Litschewski Paulson and Stanley L. Paulson,

2006); Jens Meierhenrich, “The Idea of Lawlessness” in The Remnants of the Rechtsstaat: An

Ethnography of Nazi Law (Oxford Academic, 2018).

17 David Fraser, “(De)Constructing the Nazi State: Criminal Organizations and the Constitutional

Theory of  the International Military Tribunal” 39(117) The Loyola of  Los Angeles International

and Comparative Law Review 117 (2017); Judah Murray, Natural Law and Legal Positivism in the

Nuremberg Trials (2014) (Senior Thesis Liberty University).

18 Christopher H. James, “Keeping Pace with the March of Progress: The Relevance of Natural

Law from the Victorian Era to Today” 10 The Western Australian Jurist 261 (2011); Joel

Feinberg, “Natural Law: The Dilemmas of  Judges Who Must Interpret Immoral Laws” in Joel

Feinberg, Problems at the Roots of  Law: Essays in Legal and Political Theory (Oxford Academic,

2003).

19 Bennet Sherry, “Nuremberg Law, Nuremberg Trials” World History Project, available at: https:/

/www.oerproject.com/-/media/WHP/PDF/Unit7/WHP-1750-7-4-8-Read—Nuremberg-

Laws-Nuremberg-Trials—960L.pdf  (last visited on Apr. 02, 2024); Kira Knobloch, “The

Nuremberg Trials and How they influenced International Criminal Law” Juris Magazine (Nov.

06, 2023), available at: https://sites.law.duq.edu/juris/2023/11/06/the-nuremberg-trials-and-

how-they-influenced-international-criminal-law/ (last visited on Apr. 02, 2024).

20 Gustav Radburch, Supra note 16. Radburch Formula provides a bridge between legal positivism

and Natural law theory by postulating that “a judge who encounters a conflict between a

statute (an instrument of positive law) and what he perceives as just (Natural law), can make

a decision against applying the statutory law if -and only if – the legal concept behind the

statute seems either ‘unbearably unjust’ or in ‘deliberate disregard’ of human equality before

law”.
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note that the Nazi Germany not only enacted statutes and legislations but also

made several constitutional amendments to the Weimar Constitution.21

The Weimar Constitution had declared Germany to be a “democratic parliamentary

republic”.22 One of  the many legislations that were enacted by the Nazi Germany

was the Enabling Act of 1933.23 Enacted in the wake of Reichstag Fire,24 the

Enabling Act contained several provisions which empowered the government,

bypassed by legislature, allowed Hitler to consolidate power, and resulted in practical

repeal of  the Weimar Constitution (though on paper the Weimar Constitution

remained technically in force throughout the Nazi era).25 Some of the changes

introduced by the Enabling Act included: (i) empowering government to enact

laws in addition to the legislature;26 (ii) empowering the government to enact laws

which may deviate from the constitutional principles;27 (iii) postulating that laws

enacted by the government need not follow parliamentary procedure;28 (iv)

empowering government to enact legislations to implement treaties and international

agreements without legislative consent.29 Although the Enabling Act was initially

adopted for a four-year emergency period but later it was extended in 1937, 1939

and 1943. It remained in operation throughout the Nazi era and was the basis of

all legislative activity of the Nazi Regime.30

After the passage of  the Enabling Act, the Reichstag (the German Parliament),

and after some time the Government Cabinet also,31 was completely bypassed by

21 The Constitution of  the German Reich (German: Die Verfassung des Deutschen Reichs),

usually known as the Weimar Constitution (Weimarer Verfassung) (1919-1933).

22 Ibid.

23 The  Enabling Act of 1933 (Long Title – Law to Remedy the Distress of People and Reich),

RGBI. I.S. 141.

24 “Reichstag Fire: German History” Britannica Encyclopedia, available at:  https://

www.britannica.com/event/Reichstag-fire (last visited on Feb. 20, 2024).

25 Gilbert Fergusson, “A Blueprint of  Dictatorship: Hitler’s Enabling Act of  March 1933" 40(2)

International Affairs 245 (1964); Sangeeta Barooah Pisharoty, “History Warns that Altering a

Constitution’s Basic Structure Lead Down a Dark Path” The Wire (Jan. 17, 2023), available at:

https://m.thewire.in/article/rights/constitution-basic-structure-nazi-germany-jagdeep-

dhankhar/amp (last visited on Apr. 02, 2024).

26 The Enabling Act, 1933, art. 1.

27 Id., art. 2.

28 Id., art. 3.

29 Id., art. 4.

30 “The Enabling Act of 23 March 1933”, Historical Exhibition Presented by the German Bundestag,

available at: https://www.bundestag.de/resource/blob/189778/d0f948962723d454c536d

24d43965f87/enabling_act-data.pdf (last visited on Apr. 02, 2024).

31 Richard J. Evans, The Third Reich in Power 645 (Penguin Books, 2005). After the passage of  the

Enabling Act serious discussions and deliberations more or less ended at cabinet meetings and

the cabinet meetings were only held sporadically after 1934.
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Hitler.32 Using the power conferred the Enabling Act, 1933, a legislation called

“Law on Reconstruction of the Reich”33 was enacted which brought in sweeping

constitutional changes in the Germany and centralized the Germany State. By this

law, the Federal structure was abolished - state legislatures were abolished,34 the

sovereignty of the states was transferred to the center (Reich),35 the state governors

were placed under the administrative supervision of  the Reich Minister of  Interior,36

who was empowered to administer the necessary legal and administrative

regulations.37 Lastly, article IV of  this law empowered the Reich Government to

issue new Constitutional laws.38

Further, after the death of  Paul Von Hindenberg (President of  Germany and a

celebrated Field Marshal and Statesman), a legislation was passed by Hitler, merging

the office of President (Head of the State) and Chancellor (Head of the

Government).39 It allowed the existing authority of the President to be transferred

to the Fuhrer and Reich Chancellor Adolf  Hitler.40 It completed Hitler’s consolidation

of  power in Germany. These steps taken during the Nazi Era have been described

as “deconstruction of  Weimar Constitution”.41

2. The Concept of Unconstitutional Constitutional Amendments

Can a constitutional amendment be unconstitutional? The idea of “unconstitutional

constitutional amendments” is not only an oxymoronically crafted phrase but is

also an issue that prima facie seems like a paradox.42 In hindsight and in Indian

context post Kesavananda Bharti case43 it seems easy to answer, but prior to this case

32 Sangeeta Barooah Pisharoty, “History Warns that Altering a Constitution’s Basic Structure

Lead Down a Dark Path” The Wire (Jan. 17, 2023), available at: https://m.thewire.in/article/

rights/constitution-basic-structure-nazi-germany-jagdeep-dhankhar/amp (last visited on Apr.

02, 2024).

33 Law on the Reconstruction of the Reich, 1934 (Gesetz über den Neuaufbau des Reichs,

1934).

34 Id., art. I.

35 Id., art. II(2).

36 Id., art. III.

37 Id., art. V.

38 Id., art. IV.

39 Law Concerning the Head of State of German Reich, 1934 RGBI. I.S. 747.

40 Id., art. 1.

41 Gerard Quinn, “Dangerous Constitutional Moments: the ‘Tactic of  Legality’ in Nazi Germany

and the Irish Free State Compared” in John Morison, et al, (eds), Judges, Transition, and Human

Rights (Oxford Academic, 2007).

42 Yaniv Roznai, “Unconstitutional Constitutional Amendments – The Migration and Success of

a Constitutional Idea” 61 The American Journal of Constitutional Law 657 (2013).

43 Kesavananda Bharti v. State of  Kerala, AIR 1973 SC 1461.
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it was a million-dollar question. It continues to be so in several jurisdictions (where

the basic structure doctrine has not been adopted).

However, it is important to note the idea that a constitutional amendment passed

by following the proper amending procedure laid down in the Constitution itself,

can still be unconstitutional, is not a new idea introduced by the Kesavananda Bharti

Case,44 rather it has been in academic discussion and discourses since at least 1890s

in relation to the United States Constitution.45 Scholars such as Thomas M. Cooley

(Michigan Supreme Court Chief Justice),46 Prof. Arthur Machen,47 and Prof. Richard

George Wright advocating for the idea.48 Their theory, as elaborated by Yaniv

Rozani, is based on the difference between ‘Primary Constituent Power’ and ‘Secondary

Constituent Power’.49 ‘Primary Constituent Power’ is Constitution making power i.e., the

power to make new Constitutions whereas ‘Secondary Constituent Power’ is the

Constitution-amending power i.e. the power to amend an existing Constitution.50

‘Secondary Constituent Power’ is inferior to the ‘Primary Constituent Power’.51

Hence, using the Secondary Constituent Power, the amending authority cannot amend

the Constitution to such an extent that it becomes a new Constitution altogether

i.e. in the garb of  exercising Secondary Constituent Power, the amending authority

cannot exercise Primary Constituent Power.52 According to Chief  Justice Cooley, this

idea and distinction prevents the amending authority from introducing radical

changes that can amount to “revolutionizing a constitution”.53 For instance a

constitutional amendment that converts a democratic republic into a monarchy

44 Ibid.

45 Y. Rozani, Unconstitutional Constitutional Amendments – The Limits of  Amendment Powers (Oxford

University Press, 2017).

46 Ibid.

47 Arthur W. Machen, Jr., “Is the Fifteenth Amendment Void?’, 23(3) Harvard Law Review 169

(1910).

48 R. George Wright, “Could a Constitutional Amendment be Unconstitutional” 22 Loyola University

Law Journal 741 (1991).

49 Yaniv Roznai, Unconstitutional Constitutional Amendments: A Study of  Nature and Limits of

Constitutional Amendment Powers 19 (2014) (PhD Thesis submitted to Department of Law of

the London School of Economics). This distinction is also called as the difference between

Constituent Power & Constituted Power; Conall Towe, Constituent Power and Doctrines of  Unconstitutional

Constitutional Amendments , Trinity College Law Review Online, available at:  https://

trinitycollegelawreview.org/constituent-power-and-doctrines-of-unconstitutional-

constitutional-amendments/ (last visited on Apr. 02, 2024).

50 Yaniv Roznai, Supra note 49.

51 Ibid.

52 R. George Wright, “Could a Constitutional Amendment be Unconstitutional” 22 Loyola University

Law Journal 741 (1991).

53 Yaniv Roznai, Supra note 49.
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will not be an amendment i.e. exercise of  Secondary Constituent Power but rather

a revolution which would require exercise of  Primary Constituent Power.54

This theory poses a challenge to traditional notions of parliamentary supremacy

and sovereignty55 according to which the authority of the parliament to amend the

Constitution is unlimited and supreme.56 And for much of  history, the principle of

parliamentary sovereignty and unlimited power to amend the Constitution remained

dominant over the idea of  ‘unconstitutional constitutional amendments. In fact,

the idea of unconstitutional constitutional amendments has remained unexplored

and confined to sporadic academic discussions.57 However, the academic debate

regarding implicit limitations to the amendment power flourished during the first

three decades of the 20th Century and gained further momentum in the light of

laws enacted by Nazi Regime.58

3. The Concept of Supra-constitutional Law

The concept of supra-constitutional law means the principles or rules that are external

to the constitutional system and above it.59 It is often attributable to those principles

that are considered unamendable.60 Around the same period during which the idea

of unconstitutional constitutional amendments was gaining momentum, French

scholars developed the concept of  ‘supra-constitutionality’.61 For instance, scholars

such as Pierre Guillemon, argued that ‘supra-constitutional laws’ exist above

constitutional law and this law is beyond the scope of  amendment power.62

54 Ibid.

55 Jeffery Goldsworthly, “Challenging Parliamentary Sovereignty: Past, present and future” in

Parliamentary Sovereignty: Contemporary Debates 267 (Cambridge University Press, 2010).

56 Ramesh D. Garg, “Phantom of  Basic Structure of  the Constitution” 16(2) Journal of  the Indian

Law Institute 243 (1974).

57 Richard Albert, “The Theory and Doctrine of Unconstitutional Constitutional Amendments

in Canada” 41(1) Queen’s Law Journal 143 (2015); Vernon Bogdanger, “Imprisoned by a Doctrine:

The Modern Defence of Parliamentary Sovereignty” 32(1) Oxford Journal of Legal Studies 179

(2012).

58 Everett P. Wheeler, “Limit of  Power to Amend Constitution” 7(2) American Bar Association

Journal 75 (1921); Sampson R. Child, “Revolutionary Amendments to the Constitution” 10

Constitutional Review 27 (1926); A. M. Holding, “Perils to be Apprehended from Amending the

Constitution” 57 American Law Review 481 (1923).

59 Yaniv Roznai, “The Theory and Practice of  ‘Supra-Constitutional’ Limits on Constitutional

Amendments” 62(3) The International and Comparative Law Quarterly 557 (2013).

60 S. Arne, “Existe-t-il des normes supra-constitutionnelles?” 2 Revue Du Droit Public 460 (1993)

(wherein Arne defined ‘supra constitutionality’ as the “explicit or implicit superiority of

certain rule or principles to the content of the constitution”).

61 Yaniv Roznai, Supra note 49.

62 Pierre Guillemon, De la Rebellion et de la Resistance aux Actes Illegaux (Thesis, Bordeaux, 1921).
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According to Pierre Guillemon, the principles contained in the French Declaration

of Rights of Men and Citizen of 1793 is one such supra-constitutional law which

cannot be amended using the amending powers.63 This position was lend support

by Leon Duguit who argued that since declarations such as Declaration of Rights of

Men and Citizen of 1793 simply ‘recognized’ and ‘proclaimed’ ‘pre-existing rights’

they have a ‘supra-constitutional’ status which imposes limitations on constitutional

amendments as well as ordinary legislations to amend them.64

The famous French institutionalist Maurice Hauriou added further to this

development by arguing that: “above the written Constitution there must be certain

‘fundamental principles” even if these are not written in the constitutional text”,65 and such

principles are unamendable.66 The work of Maruice Hauriou was further

consolidated by the German Scholar Carl Schmitt, who stated that: 67

[C]ertain basic freedoms are … a “superlegalite constitutionelle”,

which is raised not only above the usual simple laws, but also over

the written constitutional laws, and excludes their replacement through

laws of constitutional revision … it is not the intent of constitutional

arrangements with respect to constitutional revisions to introduce a

procedure to destroy the system of order that should be constituted

by the Constitution. If a constitution foresees the possibility of

revisions, these revisions do not provide a legal method to destroy

the legality of the Constitution, even less a legitimate means to destroy

its legitimacy.

This principle is referred to as Schmitt Doctrine. Thus, according to Schmitt, the

Constitution contains a core of implicitly unamendable principles that embody the

Constitution’s identity.68 This notion of  principles that certain principles of  the

Constitution carry a supra-constitutional status was revived after the World War II in

the post-Nazi regime era which was, inter alia, characterized by a degree of rejection

of pure legal positivism and an increasing advocacy and endorsement of natural

law ideas especially continental meta-physical jurisprudence. The work of Carl

Schmitt not only made him the most famous proponent of the doctrine of implicit

63 Ibid.

64 Léon Duguit, Traité de droit constitutionnel Tome IV (Boccard, 2nd edn., 1924).

65 Albert Broderick (ed), The French Institutionalists – Maurice Hauriou, Georges Renard, Joseph T.

Delos (translated by Mary Welling, Harvard University Press, 1970).

66 Maurice Hauriou, “An Interpretation of  the Principles of  Public Law” 31 Harvard Law Review

813 (1917-18).

67 Carl Schmitt, Legality and Legitimacy 58 (Duke University Press, 2004).

68 Carl Schmitt, Constitutional Theory (Duke University Press, 2008).
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limitations on the amendment power but also raised the possibility that even the

constitutional amendment power is limited by certain principles.69 The work of

Carl Schmitt inspired scholars such as Gustav Radburch (who developed the

Radburch Formula),70 Otto Bachof  (who wrote the seminal work –

Verfassungswidrige Verfassungsnormen? – translated as Unconstitutional Constitutional Law

in 1951).71 These scholars developed and incorporated the Scmitt Doctrine in their

legal philosophies.

The Radburch Formula as, propounded by Gustav Radburch, states that: 72

(1) The positive law, secured by legislation and power, takes precedence

even when its content is unjust and fails to benefit the people, unless

the conflict between statute and justice reaches such an intolerable

degree that the statute, as “flawed law,” must yield to justice.

(2) Where there is not even an attempt at justice, where equality, the

core of  justice, is deliberately betrayed in the issuance of  positive law,

then the statute is not merely “flawed law,” it lacks completely the

very nature of  law. For law, including positive law, cannot be otherwise

defined than as a system and an institution whose very meaning is to

serve justice.

Whereas Otto Bachof  Wrote: 73

Above positive law exists natural law, which limits even Constitutional

legislation. A Constitutional legislation is valid only with regard to

those sections within the integrative and positive legal order that do

not exceed the predetermined borders of  ‘higher law’ … An

amendment that violates ‘higher law’ … would contradict both ‘natural

law’ and the Constitution, and it should be in the power of the courts

to declare such an amendment as unconstitutional and thus void.

It was in the backdrop, pursuance and furtherance of  this academic school of

thought, that Prof. Dietrich Conrad (a German professor) gave the seminal lecture

69 Gottfried Dietze, “Unconstitutional Constitutional Norms? Constitutional Developments in

Postwar Germany” 42 Virginia Law Review 1 (1956); Heinrich Rommen, “Natural Law in

Decisions of  the Federal Supreme Court and of  the Constitutional Courts in Germany” 4

Natural Law Forum 17 (1959).

70 Gustav Radburch, Supra note 16.

71 Otto Bachof, Verfassungswidrige Verfassungsnormen? (J.C.B. Mohr, 1951).

72 See Gustav Radburch, Supra note 16.

73 Otto Bachof, Verfassungswidrige Verfassungsnormen? 29-32, 47-57 (J.C.B. Mohr, 1951).
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on “Implied Limitations of  the Amending Power”74 at the Law Faculty of  Banaras

Hindu University wherein he commented that the then current position of Supreme

Court of India75 on powers of the Parliament to amend the constitution was

influenced by the fact that India is yet to be confronted by extreme type of

constitutional amendments. And to ignite debate Prof. Conrad asked some thought-

provoking questions such as: (i) Can Parliament by 2/3 Majority amend article 1

dividing India into two states? (ii) Can a constitutional amendment abolish article

21 to the effect to deprive someone of his life or personal liberty without the

authorization of law? (ii) can the Indian Constitution be amended to reintroduce

the rule of Mughal Empire or the Crown of England? (iv) Can a constitutional

amendment amend article 368 itself to the effect that constitutional amendments

can be made by the President acting on the advice of the Prime Minister?76 It is

important to note that the excerpts of this Lecture by Prof. Conrad were cited in

both Golaknath77 and Kesavananda Bharti78 to argue in favor of implied limitations

on amending power of the Parliament.

     III. Historical Evolution of the Basic Structure Doctrine

The argument in favor of “implicit limitation” on amendment powers did not

remain a theoretical debate in the India for long. The idea ‘migrated’ from Germany

to India where it was not only applied practically for the first time, but was also

consolidated, elaborated, refined and enshrined in the form of  “basic structure

doctrine” in the historic judgment of  Kesavananda Bharti v. State of  Kerala.79

However, prior to this case the Supreme Court of India had a few occasions, to

examine the extent of the Constitution amending powers of the parliament, such

as Sankari Prasad Singh Deo v. Union of  India,80 Sajjan Singh v. State of  Rajasthan,81 and

74 The experts of this lecture were used by M. K. Nambyar in the Golaknath Case and also by

Nani Palkhivala in Kesavananda Bharti Case; See I.C. Golaknath v. State of  Punjab, AIR 1967 SC

1643; Kesavananda Bharti v. State of  Kerala, AIR 1973 SC 1461.

75 Sankari Prasad Singh Deo v. Union of  India, AIR 1951 SC 458 (SC unanimously holding that that

Art. 368 empowers parliament to amend the constitution without any exception and that the

term ‘law’ Art. 13 does not include constitutional amendments); Sajjan Singh v. State of  Rajasthan,

AIR 1965 SC 845 (A similar position was re-iterated albeit this time with 3-2 majority).

76 Alok Prasanna Kumar, “The Origins of the ‘basic structure’ doctrine” Deccan Herald, March

31, 2024, available at: https://www.deccanherald.com/opinion/the-origins-of-the-basic-

structure-doctrine-2958921  (last visited on Apr. 31, 2024).

77 Golaknath case, Supra note 74.

78 Kesavananda Bharti, Supra note 1.

79 Ibid.

80 Sankari Prasad, supra note 78.

81 Sajjan Singh, supra note 78.
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I.C. Golaknath v. State of  Punjab.82 The first of  these cases, i.e., Sankari Prasad case,

was a unanimous decision of the Supreme Court, wherein the Apex Court upheld

the principle of Parliamentary Sovereignty over constitutional amendments and

even excluded constitutional amendments from purview of  the term ‘law’ under

article 13 of the Constitution.83 It established the position that the Parliament has

unlimited power with respect to amending the Constitution. However, slowly

with the tide started to shift and in I.C. Golaknath case, the Supreme Court reversed

the position it had earlier established by Sankari Parasd. In Golaknath case, the Supreme

Court not only held that constitutional amendments also classify as ‘law’ under Art.

13 but also held that any such constitutional amendment cannot violate Fundamental

Rights.84 And since, the Golaknath case was decided by 11 Judge Bench (by 6:5

Majority), any reversal or conclusive determination of  the position has to be by a

larger constitutional bench.

1. The Kesavananda Bharti Judgement

In this historic case a 13-judge constitutional bench was set up which sat for a total

number of 68 days and produced a judgement that ran across over hundreds of

pages.85 At the epicenter was a property dispute emerging out of  the land reforms

legislations introduced in the State of Kerala in the 1950s and 1960s which aimed

to redistribute land from large landowners to the landless and the poor. The Kerala

Land Reforms Act, 1963 as amended by the provisions of  the Kerala Land Reforms

(Amendment) Act, 1969 aimed to place a limit on the amount of land that a

person could hold,86 whereas by the Kerala Land Reforms (Amendment) Act,

1971 restrictions were imposed on the ownership of the land by religious

institutions.87

The petitioner, Keshavananda Bharti, head of the Edneer Mutt, a Hindu religious

institution in Kerala, filed a writ petition88 to challenge these amendments. During

the pendency of these petitions, the Constitutional 25th and 29th Amendments also

came into force which place both the land reforms enactments of  the Kerala in

the Ninth Schedule of  the Constitution. Thus, additionally, the Supreme Court

82 Golaknath case, supra note 77.

83 Article 13(2) prevents the State from making any ‘law’ which takes away of abridges the

fundamental rights. Article 13(3) defines the term ‘law’ to include – “any ordinance, order, by-

law, rule, regulation, notification, custom or usage having in the territory of  India the force of

law”.

84 Golaknath case, Supra note 77.

85 Supra note 4.

86 The Kerala Land Reforms (Amendment) Act, 1969.

87 The Kerala Land Reforms (Amendment) Act, 1971.

88 Writ Petition (Civil) No. 135 of  1970.
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was also now called upon to review the validity of 24th, 25th, 26th and 29th

Constitutional Amendments.89 The argument of  the petitioner, presented by

Nanabhoy ‘Nani’ Palkhivala, in a nutshell was, that the power of the Parliament to

amend the Constitution is a limited one and not an unlimited one. Using the limited

power to amend the Constitution, the Parliament cannot amend the amending

provisions so as to enlarge that limited power. Further, using that limited amending

power, the Parliament cannot alter or destroy all or any of the essential and

fundamental features of the Constitution.90

The 13-judge bench issued 11 separate opinions, with each judge expressing

divergent views on each issue.91 To help simplify the judgement, the Supreme

Court for the first time in its history gave a summary of  its decision.92 Four judges

refused to sign the summary because they said it was inaccurate.93 However, the

most significant aspect of the judgement, which was made by a thin majority of

7:6, was that although the Parliament has wide powers to amend any part of the

Constitution, including the fundament rights, however, this power is not unlimited.

The Parliament using its amending power cannot alter or destroy the ‘basic structure’

or framework of the Constitution.94 In essence, the Supreme Court empowered

itself to adjudicate the constitutionality of constitutional amendments and declare

invalid and unconstitutional any constitutional amendment that compromised the

basic structure of the Constitution. Thus, all constitutional amendments enacted

after April 24, 1973 (the date of Kesavananda judgement) would now have to pass

the ‘basic structure’ filter created by the Supreme Court.95

To overturn the Kesavananda verdict and re-establish parliamentary supremacy, the

Parliament passed the Constitution (Forty-Second Amendment), 1976 referred

widely as the “mini-Constitution”. The 42nd Amendment, inter alia, amended article

368 of the Constitution and inserted clause (5) which declared that “there shall be

no limitation whatever on the constituent power of Parliament to amend by way

of addition, variation or repeal the provisions of this Constitution”.96 This provision

was unanimously struck down as unconstitutional in the case of  Minerva Mills v.

89 Ibid.

90 Kesavananda Bharti, Supra note 1 at 421.

91 M.V. Pylee, Emerging Trends of  Indian Polity 50 (Regency Publications, 1998) (11 different and

diverge opinions  imply that there is no clear indication of what the Supreme Court actually

held).

92 Zia Mody, 10 Judgements that Changed India 12 (Penguin Random House India, 2013).

93 H.M. Seervai, Constitutional Law of  India 3112 (Universal Book Traders, 4th edn, 1999).

94 Supra note 90.

95 Id., at 13.

96 The Constitution (Forty-Second Amendment) Act, 1976 (article 368(5)).
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Union of India.97 The Supreme Court in this also struck down article 368(4) which

precluded constitutional Amendments form the purview of  judicial review.98 The

Minerva Mills Case firmly entrenched the ‘basic structure doctrine’ in the annals of

Constitutional law in India, and marked the beginning of the era of judicial

supremacy as the final arbiter of Constitutional interpretation in India.99

TABLE 1. THE SWING OF JUDICIAL PENDULUM - FROM ‘UNLIMITED AMENDING

POWER’ TO ‘LIMITED AMENDING POWER’

Case Year Bench Ratio & Decision

Shankari Prasad Singh 1951 3 Judge Bench – Unanimous Decision –

Deo v. Union of  India Parliament has the power to amend any part

of the constitution under Art. 368 without any

exception. In Art. 13, the term ‘law’ does not

include constitutional amendments and it

includes rules or regulations made in exercise

of  ordinary legislative power.

Sajjan Singh v. State of 1965 5 Judge Bench – 3:2 Majority – Exercising

Rajasthan Amending power under Article 368 parliament

can amend any part of the constitution, including

fundamental rights, Constitutional amendment is

not ‘law’ under Art. 13 and the term ‘law’ means

ordinary legislations.

I.C. Golaknath v. State 1967 11 Judge Bench – 6:5 Majority – held that

of Punjab Constitutional Amendment is ‘law’ under Art. 13

and hence cannot curtail fundamental rights.

Kesavananda Bharti v. 1973 13 Judge Bench – 7:6 Majority –

State of Kerala established ‘the basic structure’ doctrine.

Minerva Mills v. Union 1980 5 Judge Bench - Unanimous Decision

of India – Struck down clause 5 of Article 368

inserted through the Constitutional

(Forty-Second Amendment) Act, 1976

which declared Parliament has unlimited

Amending Power.

97 Minerva Mills v. Union of  India, AIR 1980 SC 1789.

98 Ibid.

99 Supra note 95.
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Landmark Cases Shaping the Basic Structure Doctrine

The Basic Structure Doctrine has served as crucial filter test to preserve constitutional

integrity and the spirit of constitutionalism.100 During the 50 years since the

pronouncement of the basic structure doctrine, the Apex Court has invoked and

applied the doctrine in several cases.101 But often the Court had experienced difficulty

in elucidating the true scope and extent of this doctrine which has on many occasions

necessitated the constitution of  constitutional benches.102 Some of  the landmark

cases are summarized in Table 2.

TABLE 2: LANDMARK CASES SHAPING THE BASIC STRUCTURE DOCTRINE

S. Case Summary

No.

1. Indira Gandhi v. Raj Narain, Declared Article 329-A introduced by

AIR 1975 SC 2299 39th Amendment as unconstitutional and

violative of the basic structure doctrine.

Rule of  law, Art 14 is part of  the basic

structure.

2. Minerva Mills v. Union of  India, Supreme Court struck down Section 45

AIR 1980 SC 1789 of  the Constitutional (Forty-Second

Amendment) Act, 1976 as

unconstitutional which has inserted clause

4 & 5 in Art. 368.

3. P/ Sambhamurthy v. State of The Constitutional (Thirty Second

Andhra Pradesh, AIR 1987 Amendment) Act, 1973 introduced

SC 663 Article 371D that excluded the judicial

review power of the High Courts was

held to be unconstitutional.

4. S.P. Sampath Kumar v. Union Judicial Review is part

of India, 1987 AIR 386 of the basic structure

100 V. Venkatesan, “As Courts Rule on Constitution’s Basic Structure, Landmark Doctrine Turns

out to be Elastic” The Wire, October 29, 2020, available at: https://thewire.in/law/

constitution-basic-structure-case-histories (last visited on Apr. 02, 2024).

101 Indira Nehru Gandhi v. Raj Narain, AIR 1975 SC 2299; Minerva Mills v. Union of  India, AIR

1980 SC 1789; Waman Rao v. Union of  India, AIR 1981 SC 271; Maharao Sahib Shri Bhim Singh

v. Union of  India, AIR 1981 SC 234.

102 Supra note 4.
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5. Kihoto Hollohan v. Zachillhu, Constitution 52nd Amendment inserted

1992 SCR (1) 686 paragraph 7 of the 10th Schedule which

disqualified MPs & MLAs on the ground

of defection. Paragraph 7 made the

Speaker of Lok Sabha the final authority

to decide on the issue and barred the

jurisdiction of Courts from deciding the

validity of  Speaker’s decision. Held

Unconstitutional and violative of the basic

structure.

6. L Chandra Kumar v. Union The Supreme Court held that article 323A

of India, AIR 1997 SC 1125 and 323B inserted by Section 46 of the

42nd Constitutional Amendment Act are

unconstitutional. The power of judicial

review of HC under article 226/227 and

SC under article 32 is part of the basic

structure.

7. Kuldip Nayar v. Union of Supreme Court held that ‘basic structure

India, AIR 2006 SC 3127 doctrine’ should be strictly limited to

constitutional amendments and should

not be applied to ordinary statutes.

8. M. Nagraj v. Union of  India, Not formal equality but ‘egalitarian

AIR 2007 SC 71 equality’ i.e. proportional equality is part

of basic structure

9. Ashok Kumar Thakur v. 93rd Amendment which introduced Art.

Union of India, (2008) 6 15(5) providing reservation for SC/STs

SCC 1138 and OBCs in aided educational institution

is valid and not unconstitutional

10. Supreme Court Advocates-on- The Constitution (Ninety-ninth

Record v. Union of  India, (2016) Amendment) Act, 2014 which established

5 SCC 1. the National Judicial Appointments

Commission was held as unconstitutional.

Held independence of judiciary is a basic

feature of the Constitution.

3. International Recognition of  Basic Structure Doctrine

The basic structure doctrine has been recognized in countries such as Bangladesh,

Pakistan, Malaysia, Israel, Belize and Uganda. The Landmark cases from these

jurisdictions which recognized the basic structure doctrine are summarized in Table 3.
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TABLE 3: INTERNATIONAL RECOGNITION OF THE BASIC STRUCTURE DOCTRINE

Country Case Summary

Bangladesh Anwar Hussain Chowdhary The Bangladesh Supreme Court

v. Bangladesh, 1989 BLD struck down the 8th

(Spl.) 1 Constitutional Amendment by a

majority of 3:1 by expressly

relying on the reasoning of

Kesavananda Bharti Case. The 8th

Constitutional Amendment has

amended Art. 100 of the

Bangladesh Constitution which

permitted the President to

establish adversary courts to the

High Courts in the name of

permanent benches. It also

authorized the president to

determine the jurisdiction of

these courts.

Belize Browen v. Attorney General, The Belize Supreme Court struck

BZ 2009 SC 2 down the 6th Amendment Bill

to the Belize Constitution 2008.

It curtailed property rights of the

people by vesting in the

Government the exclusive

ownership of Petroleum

Minerals and accompanying

substances, in whatever physical

state located on or under the

territory of Belize. The Supreme

Court invoked the Basic structure

doctrine and stuck down the

constitutional amendment bill.

Pakistan District Bar Association, The full 17 judge bench of

Rawalpindi v. Federation of Pakistan Supreme Court (8:4:5)

Pakistan, Constitution by a plurality gave recognition to

Petition No. 2,4, to 13, the basic structure doctrine. 8

23-24 of 2015 Members accepted, 4 rejected, 5

accepted some limitations on the
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constitution amending power of

Pakistani Parliament.

Malaysia Sivarasa Rasiah v. Badan There has been flip-Flop

Peguam Malaysia, [2010] approach in Malaysia with regard

2 MLJ 333 to adoption to basic structure

doctrine. With the Court

accepting it in some cases and

rejecting it other cases.103

However, the Sivarasa case is the

landmark case wherein the

Federal Court of  Malaysia

recognized the basic structure

doctrine. This decision has been

followed in several other cases.104

Uganda Male Mabirzi v. Attorney The validity of Constitution

Genral, [2018] UGCC 4 (Amendment) Act, No. 1 of

2018, which removed the age

limits of the President and local

council chairperson was

challenged in this case. The Court

held that age limits restrictions

(above 35 and below 75) are not

part of the basic structure.

Israel Movement for Quality Isarel’s parlimanet passed the

Government v. Knesset, HCJ “reasonableness” bill i.e.

5658/23 Amendment No. 3 to Basic Law,

which strips the Supreme Court

of the power to declare

government decisions as

unreasonable. The Supreme

Court held that the authority of

the Supreme Court to conduct

judicial review of the Basic Laws

is exceptional and the

Amendment No.3 which takes

103 Hafidz Hakimi Haron, “The Doctrine of Basic Structure in Malaysia: Between the Protection

of  Fundamental Liberties, National Identity, and Islam” ICOBAC 307 (2021).

104 Ibid.
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away this power is a serious

deviation from the Basic and

hence unconstitutional (8:7

Majority).

IV. Future Directions for Constitutional Interpretation

In early 2023, the Vice President of India ignited a fierce debate concerning the

basic structure regarding as to whether the doctrine, which was developed to

preserve and protect the Constitution, in essence, undermines the “peoples will”.106

The essence of  the Vice President’s argument was that since “Parliament represents

the people”, hence it encapsulates the “ultimate sovereign power” and this power

cannot be curtailed or restricted by judiciary as the judiciary does not represent

“the will of  the people”.107 The Vice President referred to the controversial NJAC

Judgement, one of the most recent notable usage of the doctrine to strike down

a constitutional amendment, and asserted that the “unelected have the last say in

directing vital constitutional developments”. The Vice President also indicated

towards formation of  Constitutional Review Committee. However, it should be ensured

that any such committee must provide the categorical assurance that the basic

structure of the Constitution would not be altered.108

105 The Basic Laws of Israel is a set of Fourteen (14) “quasi-constitutional” laws which were

initially intended to be draft chapter for a future Israeli Constitution, which has been

continuously postponed since 1950. In absence of a written codified constitution, these Basic

Laws act as a “de facto Constitution”. One of  them is the Basic Law: The Judiciary, 1984

which was amendment in 2023. See e.g., Justice Aharon Barak, “ A Constitutional Revolution:

Israel’s Basic Laws” 4 Constitutional Forum 83 (1992-93); Daria Dorner, “Does Israel have a

Constitution” 43 Saint Louis University Law Journal 1325 (1999); Artur Skorek, “Basic Law of

Israel” in P. R. Kumaraswamy (eds), The Palgrave International Handbook of  Israel 1 (Palgrave

Macmillan, 2021).

106 Apurva Vishwanath and Khadija Khan, “V-P Jagdeep Dhankar sparks debate with remarks on

Basic Structure of Constitution; what is it?” The Indian Express, April 26, 2023, available at:

https://indianexpress.com/article/explained/explained-law/vp-jagdeep-dhankar-basic-

structure-indian-constitution-explained-8377438/ (last visited on Apr. 30, 2024); Editorial,

“Bound Supremacy: On Vice-President Jagdeep Dhankar’s remarks and the basic structure

doctrine” The Hindu, January 14, 2023, available at: https://www.thehindu.com/opinion/

editorial/bound-supremacy-the-hindu-editorial-on-vice-president-jagdeep-dhankhars-remarks-

and-the-basic-structure-doctrine/article66375024.ece (last visited on Apr. 01, 2024); Yash

Sinha, “50 Years of  the ‘Basic Structure’ – The Best Compliment to ‘We, the People’?” 58 (27)

Economic & Political Weekly (2024).

107 Yash Sinha, Id.

108 Aswini K. Ray, “Constitutional Reform” 35 (12) Economic & Political Weekly (2000).
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In Supreme Court Advocated-on-Record v. Union of  India (NJAC judgement)109 the

Supreme Court had struck down the Constitution (99th Amendment) Act, 2014110

and the National Judicial Appointments Commission Act, 2014 (NJAC Act)111 as

unconstitutional and violative of the basic structure. The collective aim of these

two enactments was the establishment of the National Judicial Appointment

Commission (NJAC).112 The NJAC was designed as the ultimate body responsible

for the appointment of judges to the Constitutional courts (Supreme Court and

High Court). Its establishment was a response to the criticisms of the existing

collegium system whereby the Senior most judges of the Supreme Court

recommend to the President the name of persons who should occupy constitutional

judicial office.

The functioning of the collegium system has been assailed multiple times on several

grounds such as nepotism, opacity and judicial hegemony. The establishment of

the NJAC was indented to undo this situation.113 It has been argued that a majority

of judges did not hold judicial primacy to the part of the basic structure, as has

been commonly misunderstood.114 In this context a pertinent question arises: can

the Judiciary itself violate the basic structure of the Constitution? In another words,

Is the judiciary by striking down constitutional amendments which are intended to

reform the judicial system is itself  violating the basic structure of  the Constitution?

The principles of constitutional democracy and constitutionalism both advocate

that no institution should have unlimited power. The very idea of  unlimited power

is anti-thesis of the principle of constitutionalism. Hence, whether the Supreme

Court by expressing its reluctance to accept any change in the status quo with regard

to collegium system and judicial appointments is violating the very ideals of the

Constitution that it is supposed to protect? Prima facie, the answer to this question

seems to be in the affirmative. But before we reach such a conclusion, it must be

stressed that although the collegium system is not an ideal system, but it is a sui

generis system evolved after many years of constitutional working in India. The

109 Supreme Court Advocates-on-Record v. Union of  India (2016) 5 SCC 1.

110 The Constitution (99th Amendment) Act, 2014.

111 The National Judicial Appointments Commission Act, 2014 (Act No. 40 of  2014).

112 Arghya Sengupta, “Judicial Primacy and the Basic Structure: A Legal Analysis of the NJAC

Judgement” 50(48) Economic & Political Weekly (2015).

113 Ibid.

114 Ibid.
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argument that “no other country has such a system of judges appointing judges”115

cannot be basis for abolishing the Collegium System which has evolved collectively

through the Three Judges Cases.116

V. Conclusion

In this paper, the authors have attempted to canvass the transformative journey of

the nuanced constitutional jurisprudence of basic structure doctrine staring from

its jurisprudential roots to its international recognition, and contemporary trends.

It becomes abundantly clear that the significance of basic structure transcends the

confines of territorial jurisdictions, and it represents a beacon of hope for

constitutional democracies worldwide and a shield that safeguards against extreme

constitutional amendments that undermines the established foundational values of

democracy, rule of  law, human rights and Constitutional governance.

From its genesis to its consolidation as pivotal aspect of constitutional interpretation,

the basic structure doctrine has traversed a path marked by judicial prudence,

doctrinal refinement in relation to societal exigencies. The gradual evolution of  the

basic structure doctrine has mirrored the evolving aspirations of societies striving

for constitutional governance in the face of political upheaval, social change, and

global challenges. Moreover, the evolution of  the basic structure doctrine has

contributed towards underscoring and highlighting the indispensability of an

independent and vigilant constitutional judiciary and the power of  judicial review.

With constitutional courts being now being vested with the authority to adjudicate

upon the constitutionality of Constitutional amendments aids in reinforcing the

vital role of the judiciary as the guardian of constitutional values and the principle

of constitutionalism.

115 TNN, “Nowhere in the world do judges appoint judges, says minister Kiren Rijiju” The Times

of India, October 18, 2022, available at: https://timesofindia.indiatimes.com/city/ahmedabad/

nowhere-in-the-world-do-judges-appoint-judges-says-minister-kiren-rijiju/articleshow/

94928739.cms (last visited on June 23, 2024); India Today Web Desk, “Centre vs Collegium

Row: How the Judges are appointed in India, US, UK and other countries” India Today,

January 25, 2023, available at: https://www.indiatoday.in/law/story/centre-vs-collegium-how-

judges-are-appointed-in-india-us-uk-and-other-countries-2326456-2023-01-25  (last visited

on Jan. 25, 2024).

116 India Today Web Desk, Id.
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EXPLORING THE CONCEPT OF DHARMA IN

BHARATIYA JURISPRUDENCE: WITH SPECIAL

REFERENCE TO RULE OF LAW

Seema Singh & Vinayak Sharma*

Abstract

The ancient Bharatiya philosophy encompasses the fundamental concept of Dharma

in its roots, which incorporated a comprehensive framework that governed various

aspects enumerated in Dharmashastras, namely, Achara (rules of  daily routine),

Vyavahara (legal proceeding), and Prayaschita (penance). However, with the Muslim

invasion and British colonization in Bharat, the Dharma-based legal system started

losing its significance and was modified, supplemented, and finally superseded by

legislative enactments. The law, which was at one time revealed to have a divine

origin being a part of Dharma, has now become “man-made” law and therefore has

lost its divinity. Unfortunately, people began to view Dharma solely as a form of

religion. Moreover, the Indian Constitution has ignored the “Rule of Law” principle

already given in the Brihadaranyaka Upanishad around 750 BCE and adopted Sir

Edward Coke’s (1610) and Dicey’s (1885) “Rule of  Law.” The Rule of  Law/

Dharma that existed in the ancient Bharatiya legal system was far more superior and

inclusive than what India has envisaged in the modern Constitution. Hence, this

research paper seeks to delve into the fundamental concept of Dharma by elucidating

the various ‘sloka’ to provide nuanced interpretations of Dharma in the modern

legal discourse. Also, this study symbolically relates Dharma, Artha and Kama with

the golden triangle of Indian Constitution. Furthermore, this study seeks to interpret

the modern principle of “Rule of Law” in light of the “Rule of Dharma” principle

elucidated in ancient Bharatiya Jurisprudence.

Keywords:  Dharma, Rule of  Law, Bharatiya Jurisprudence, Duty

I.  Introduction

II.  A Basic Understanding of  Dharma

III.  Artha and Kama Subject to Dharma: Trivarga Theory

IV.  Rule of  Law and Rule of  Dharma

V.  Conclusion

I. Introduction

THE PRINCIPLE of Rule of Law is followed in every democratic state of the

world. In simple terms, it means that the state is governed by the law and not by

the ruler. The law is supreme. To understand the Rule of  Law, we need to understand

* The first author is an Assistant Professor, Campus Law Centre, University of Delhi. Member

of the Academic Council, Delhi University and India Policy Foundation. Former Advisor

National Commission for Scheduled Tribes. The second author is a Ph.D. Candidate and Junior

Research Fellow, Faculty of  Law, University of  Delhi.
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“Law” in its true sense first. Do we really understand it in its true sense? If  so, why,

despite the existence of thousands of legislations and international conventions,

we are still unable to deliver justice to the majority of living beings on this earth?

Why are conflicts rising globally? From the global to the local level, are laws truly

able to fulfill the legitimate expectations of the people? Are they free from

infirmities?  All these questions are addressed later in this article.

Joseph Raz, in his work, ‘The authority of law: Essays on law and morality’,1 identifies

several principles that are essential to a functioning Rule of Law system. These

include: (1) All laws should be prospective, open, and clear. (2) Laws should be

relatively stable. (3) The making of particular laws (particular legal orders) should

be guided by open, stable, clear, and general rules. (4) The independence of  the

judiciary must be guaranteed. (5) The principles of  natural justice must be observed.

(6) The courts should have review powers over the implementation of the other

principles. (7) The courts should be easily accessible. (8) The discretion of  the

crime-preventing agencies should not be allowed to pervert the law.

Brian Tamanaha, in his work, ‘A Concise Guide To The Rule Of  Law’,2 provides the

modern definition of  the Rule of  Law. It means that both government officials

and citizens must follow and act according to established laws. For this to work,

certain key features are required: laws must be prospective in nature, made public,

apply equally to everyone, be clear, stable, and consistent. There must be mechanisms

or institutions that enforce the legal rules when they are breached.3 Without these

qualities, the Rule of  Law cannot function properly.4

This is known as the ‘formal’ or ‘thin’ definition of  the Rule of  Law, which is a

basic version focusing on how laws are made and applied. There are more

comprehensive or ‘thicker’ definitions that also include concepts like human rights,

democracy, and justice. The narrow definition is used here because it serves as a

common starting point that different interpretations of the Rule of Law share,

though many go further than this minimal version. This approach can work in a

variety of  societies and legal systems.5

1 Joseph Raz, The Authority of Law: Essays on Law and Morality 215 (Clarendon Press, 1979).

2 Brian Z Tamanaha, “A Concise Guide to the Rule of  Law”, in Neil Walker and Gianluigi

Palombella (eds.), Florence Workshop on the Rule of  Law 3 (Hart Publishing, 2007).

3 Brian Z. Tamanaha, “The History and Elements of  the Rule of  Law”  Singapore Journal of  Legal

Studies 232 (2012).

4 Supra note 2.

5 Ibid.
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According to Upendra Baxi,6 The Rule of  Law has a long history, often viewed as

an initial contribution to Euro American liberal political theory. It can be seen as a

‘thin’ notion involving procedural restraints on sovereign power and governmental

conduct, or a ‘thick’ conception involving theories about the ‘good’, ‘right’, and

‘just’. However, critical historians have shown that both versions have been

consistent with violent social exclusion, domination by men over women, and

persecution of  minorities. The triumphalist celebration of  Rule of  Law as an

“unqualified human good” reduces struggles against colonialism/imperialism to a

‘whites-only’ affair. The promotion of  Rule of  Law as a cultural export continues

to perpetuate old contamination in today’s globalized world.7

The concept of ‘Rule of Law’ has evolved significantly in contemporary discourse,

moving from a bounded conception to a universalizing/globalizing notion. This

shift is influenced by emerging global social policy and regulation, such as the war

on terror and the paradigm of  trade-related, market-friendly human rights.

International financial institutions, such as the World Bank, now present themselves

as global sovereigns, determining how the ‘poor’ is defined, measured, and

redefined. This shift has led to a re-articulation of Rule of Law notions, with

human rights and social activism practices contributing to the re-articulation of

Rule of  Law. The new Rule of  Law discourse is untroubled by the bounded Rule

of Law conceptions, which emphasized limited governance and concentration of

powers. This contradiction between Rule of  Law as a globalizing discourse

celebrating various forms of  ‘free’ market fundamentalisms and new forms that

seek to universalize human rights fundamentalisms is at stake. This

incommensurability defines the space for interpretive diversity and progress in

measurement that standardizes new core meanings of the Rule of Law through

human rights and development indicators.8

Generally, in the legal discourse, the Rule of  Law owes its origin from ancient

Greek law and was later developed ultimately by western jurisprudence, which all

the modern democratic states envisaged in their constitutions. But the credit of

origin and development of Rule of Law in the Bharatiya Jurisprudence cannot be

ignored. All the sources whether Brihadaranyaka Upanishad, Manusmriti, Kautilya’s

Arthashastra, Rajtarangni etc. have been discussed later in this article. We also find

the various instances in great epics, i.e., Ramayana and Mahabharata, where the

Rule of  Dharma was followed, whether it was Lord Rama’s acceptance of  exile,

6 Upendra Baxi, “The Rule of Law in India” 6 SUR – International Journal on Human Rights 7

(2007).

7 Id., at 7-8.

8 Id., at 9.
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Bharata’s refusal to rule, Lord Rama’s decision to banish Goddess Sita, or the vow

of  Devavrata in Mahabharata to observe celibacy (Brahmacharya) throughout the

life. We will discuss all these instances later in this article.

In Bharatiya Jurisprudence, the Rule of Law owes its origin in one of the oldest

Upanishad i.e., Brihadaranyaka Upanishad around 7th - 6th century BCE.9 In the

Brihadaranyaka Upanishad, there is a sloka (stated later in this article) that emphasizes

the importance of  Dharma/Law which can be interpreted as an early form of  the

Rule of  Law.

Dr. S. Radhakrishnan in his work, ‘The Principal Upanishads’10 observes that “Even

kings are subordinate to Dharma, to the Rule of  Law.” Here, Dr. S. Radhakrishnan

interpreted Law into Dharma i.e., It was the Rule of Dharma and Dharma was

supreme to all, unlike Austin’s theory of  command of  sovereign where king/ruler

is supreme.

In the context of Bharatiya Jurisprudence, to understand the Rule of Dharma before,

it is necessary to understand Dharma first.

The Bharatiya Jurisprudence, known as the Vyavahara Dharmasastra, is intricately

intertwined with the concept of  Dharma as elucidated in the Vedas, Puranas, Smritis,

and other relevant literary sources. The term ‘Dharma’ holds significant meaning in

the Sanskrit language, including a broad range of  concepts and principles. There is

no equivalent term in any other linguistic system. Attempting to provide a definition

for the aforementioned term would prove to be fruitless. The phenomenon can

only be elucidated. The term encompasses a diverse range of  interpretations. Several

of them might facilitate our comprehension of the breadth of that phenomenon.

The term ‘Dharma’ encompasses various meanings, including justice (Nyaya), what

is morally right in a specific situation, religious principles, righteous conduct, acts

of kindness towards living beings, acts of charity or almsgiving, inherent qualities

or attributes of  living beings and objects, obligations or duties, legal norms and

customary practices with legal validity, as well as a legitimate royal decree

(Rajashasana).11

As stated in the Nirukta Vedanga, the word ‘Ï×ü’ (Dharma) is derived from the ‘Ïë’
root, which means that which is to be held, to nourish, to uphold, to sustain, and

to protect. The word ‘Ï×ü’ acquires its grammatical form by adding the suffix ‘×‹æ÷’

9 Swami Madhavananda (ed.),  The Brihadaranyaka Upanishad: With the commentar y of

Shankaracharya 1:4:14 (Advaita Ashrama, Almora, 3rd edn., 1950).

10 S Radhakrishnan, The Principal Upanishads 170 (George Allen and Unwin Ltd, 1953).

11 Justice M. Rama Jois, Legal and Constitutional History of  India: Ancient, Judicial and Constitutional

System 3 (LexisNexis Publication, 1st edn., 2022).
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which comes from the root ‘Ïë˜æ-ÏæÚU‡æð’ in the ¥çÌSÌéâéãéâëÏëçÿæÿæéÖæØôÂçÎØçÿæÙô•Øô
×Ù÷ Hv-vw|H12

According to Max Muller, Dharma is the Indian manifestation of  natural law. In

ancient times, individuals embraced Dharma as a guiding principle for their conduct

and self-governance. Throughout the period, there has been a correlation between

Dharma and religion. The Dharma, as expressed in the Sanskrit language, represents

the legal and moral principles of  natural law. It is more obvious and perceptible

than the constrained presentation of religious principles, which occasionally has

limitations due to narrow-minded perspectives. Therefore, it is not imperative for

Dharma to be exclusively associated with or seen solely as a religious concept. It

extends beyond the present time and encompasses the fulfillment of responsibilities

and the transmission of  knowledge to future generations. The Dharma is primarily

linked to its literal interpretation, which pertains to righteousness.13

The judgment of  Shri A.S. Narayana Deekshitulu v. State of  Andhra Pradesh14 stands

out as a significant instance in which the Apex Court of India extensively examined

the idea of ‘Dharma’. Justice K. Ramaswamy established a correlation between a

“higher” or “core” religion and the notion of  Dharma. As per his assertion, the

Constitution of Bharat safeguards Dharma, contrary to conventional religious

practices.

He quoted:

Dharma is that which approves oneself  or good consciousness or

springs from due deliberation for one’s own happiness and also for

the welfare of all beings free from fear, desire, sense of brotherhood,

unity, cherishing good feelings, and friendship for the integration of

Bharat. This is the core religion to which the Constitution accords

protection.

He further added:

Religion is enriched by visionary methodology and theology, whereas

Dharma blooms in the realm of  direct experience. Religion contributes

to the changing phases of  a culture; Dharma enhances the beauty of

spirituality. Religion may inspire one to build a fragile, mortal home

12 TR Chintamani (ed.), The Unadi Sutra with the vriti of svetavanavasin 1:127 (University of

Madras, 1992).

13 Rajpal Leepakshi and Mayank Vats, “Dharma and the Indian Constitution” Christ University

Law Journal 63-64 (2016).

14 Shri A.S. Narayana Deekshitulu v. State of  Andhra Pradesh (1996) 9 SCC 548.
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for God; Dharma helps one to recognize the immortal shrine in the

heart.

It was stated that Dharma is distinct from religion.

Also, we find the reference in the constituent assembly debate where Shri H. V.

Kamath15 (C. P. & Berar: General) asserts “That ‘Dharma’, Sir, must be our

‘Religion’. ‘Dharma’ of  which the poet has said: Yenedam dharyate jagat

(that by which this world is supported.)”

The meaning of Dharma is also expounded upon throughout the Mahabharata.

When Yudhistira inquiries about the significance and extent of  Dharma, Bhishma

responds:16

ÌæÎëàæôùØ×ÙéÂýàÙô Ø˜æ Ï×üÑ âéÎéÜüÖÑ Ð
Îéc·¤ÚUÑ ÂýçÌâ´•ØæÌé´ Ìˆ·Ô¤Ùæ˜æ ÃØßSØçÌ H9

Meaning: ØéçÏçDÚU ! Ìé•ãæÚUæ Øã çÙpÜæ ÂýàÙ Öè °ðâæ ãè ãñÐ §â·Ô¤ ¥ÙéâæÚU Ï×ü ·Ô¤ SßM¤Â
·¤æ çßßð¿Ù ·¤ÚUÙæ Øæ â×ÛæÙæ ÕãéÌ ·¤çÆÙ ãñÐ §âèçÜØð ©â·¤æ ÂýçÌÂæÎÙ ·¤ÚUÙæ Öè Îéc·¤ÚU ãè
ãñÐ ¥ÌÑ Ï×ü ·Ô¤ çßáØ ×ð´ ·¤ô§ü ç·¤â Âý·¤æÚU çÙpØ ·¤ÚUðÐ

ÂýÖßæÍæüØ ÖêÌæÙæ´ Ï×üÂýß¿Ù´ ·¤ëÌ×÷ Ð
ØÑ SØæˆÂýÖßâ´ØéQ¤Ñ â Ï×ü §çÌ çÙEØÑ Hv®

Meaning: Âýæç‡æØô´ ·Ô¤ ¥TØéÎØ ¥õÚU ·¤ËØæ‡æ ·Ô¤ çÜØð ãè Ï×ü ·¤æ Âýß¿Ù ç·¤Øæ »Øæ ãñÐ
¥ÌÑ Áô §â ©gðàØ âð ØéQ¤ ãô ¥ÍæüÌ÷ çÁââð ¥•ØéÎØ ¥õÚU çÙÑŸæðØâ çâh ãôÌð ãô, ßãè Ï×ü ãñÐ
°ðâæ àææS˜æßð•ææ¥ô´ ·¤æ çÙpØ ãñÐ

ÏæÚU‡ææh×üç×ˆØæÎéÏü×ðü‡æ çßÏëÌæÑ ÂýÁæÑ Ð
ØÑ SØæhæÚU‡æâ´ØéQ¤Ñ â Ï×ü §çÌ çÙpØÑ H11

Meaning: ‘Ï×ü ·¤æ Ùæ× ÒÏ×üÓ §âçÜØð ÂÇ¸æ ãñ ç·¤ ßã âÕ·¤ô ÏæÚU‡æ ·¤ÚUÌæ ãñ- ¥Ïô»çÌ ×ð´
ÁæÙð âð Õ¿æÌæ ¥õÚU ÁèßÙ ·¤è ÚUÿææ ·¤ÚUÌæ ãñÐ Ï×ü Ùð ãè âæÚUè ÂýÁæ ·¤ô ÏæÚU‡æ ·¤ÚU ÚU¹æ ãñ; ¥ÌÑ
çÁââð ÏæÚU‡æ ¥õÚU Âôá‡æ çâh ãôÌæ ãô, ßãè Ï×ü ãñÐ °ðâæ Ï×üßð•ææ¥ô´ ·¤æ  çÙEØ ãñÐ

Bhisma has rightly said that defining Dharma poses considerable challenges. It is

difficult to define it in a single definition because of  its wide variety of  meanings.

Dharma has been expounded for the welfare and upliftment of  all beings. Hence,

one could assert that which leads to the upliftment and ultimate good, is Dharma.

It upholds everything—it protects from falling into degradation and preserves

15 Constituent Assembly Debates on December 06, 1948, available at: http://library.bjp.org/

jspui/handle/123456789/136 (last visited on August 25, 2024).

16 Mahabharata Shanti Parva 109:9-11 (Geeta Press, Gorakhpur, 2013).
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life. Dharma alone has sustained all beings; therefore, that which provides sustenance

and support is Dharma.

II. A Basic Understanding of  Dharma

1. The Wide Variety Of  Meanings Of  Dharma

The various ancient Bharatiya sources define the term Dharma that encompasses a

diverse range of meanings and prove how Dharma is not equivalent to any religion.

Mahanarayana Upanishad states:

Ï×ôü çßESØ Á»ÌÑ ÂýçÌDæ Üô·Ô¤ Ïç×üD ÂýÁæ
©ÂâÂüç‹Ì Ï×ðü‡æ ÂæÂ×ÂÙéÎçÌ Ï×ðü âß´ü ÂýçÌçDÌ´
ÌS×æh×´ü ÂÚU×´ ßÎç‹Ì H |H17

Meaning: Ï×ü â¢Âê‡æü çßE ¥õÚU Á»Ì ·¤è ÂýçÌDæ ãñÐ â´âæÚU ×ð´ Ï×üçÙD Üô» Ï×ü ·Ô¤ mæÚUæ ãè
©óæçÌ ·¤ÚUÌð ãñ´, Ï×ü âð ÂæÂ ÎêÚU ãôÌæ ãñ, ¥õÚU âÕ ·¤éÀ Ï×ü ×ð´ ãè ÂýçÌçDÌ ãñÐ §âçÜ° Ï×ü ·¤ô ãè
âßôü‘¿ ·¤ãæ ÁæÌæ ãñÐ

“Dharma (righteousness) is the support of  the whole universe. All people draw

near a person who is fully devoted to Dharma. Through Dharma a person chases

away sin. All are supported by Dharma. Therefore, they say that Dharma is the

supreme means of liberation.”18

The word Dharma (righteousness) is extolled here as the foundation of humanity

for all living beings. When the strong oppress the weak, for the latter the only

protection is an appeal to Dharma. In a society such an appeal becomes successful

only when the Dharma of that society is guarded by a sovereign who is himself

Dharmistha. Again Dharma, in the form of  prâyaúcitta or expiation, cleanses the

transgressor of  the moral law, and in the shape of  danda or punishment, it purifies

the guilty who violate the social law. So Dharma is praised here as the support of

all. Here Dharma comes close to justice.

Another sloka in Mahanarayana Upanishad states:

‘Ï×ü §çÌ Ï×ðü‡æ âßüç×Î´ ÂçÚU»ëãèÌ´ Ð

Ï×æüóææçÌ?ÎéEÚU? ÌS×æ?h×ð´ ÚU´×‹Ìð ÐÐ{ÐÐ19

Meaning: ·¤éÀ Üô» ×æÙÌð ãñ́ ç·¤ àææS˜æôQ¤ ·¤ÌüÃØ ãè ×ôÿæ ·¤æ âæÏÙ ãñÐ àææS˜æô´ mæÚUæ çÙÏæüçÚUÌ
·¤ÌüÃØô´ ·Ô¤ ÂæÜÙ âð ãè â×SÌ â´âæÚU ·¤ô °·¤ âæÍ Õæ´Ïð ÚU¹æ ÁæÌæ ãñÐ àææS˜æô´ mæÚUæ çÙÏæüçÚUÌ

17 Swami Vimalananda (ed.), Mahanarayana Upanishad 79:7 (Advaita Ashrama, 1968).

18 Ibid.

19 Id., at 78:6.
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·¤ÌüÃØô´ ·¤æ ÂæÜÙ ·¤ÚUÙð âð ¥çÏ·¤ ·¤çÆÙ ·¤éÀ Öè Ùãè´ ãñÐ §âçÜ°, âßôü‘¿ ·¤ËØæ‡æ ·Ô¤
âæÏ·¤ àææS˜æôQ¤ ·¤ÌüÃØ ×ð´ ¥æÙ´Î ÂæÌð ãñ´Ð

“Some consider that scriptural duty is the means of  liberation. By the performance

of  scriptural duties all the world is held together. There is nothing more difficult to

practice than the duties ordained by the scriptures. Therefore seekers of  the highest

good find delight in the scriptural duty.” 20 Here, Dharma is defined in terms of

Duty. By fulfilling one’s own duties, the rights of  all may be protected and hence

the world is held together.

Jaimini in his Mimamsa Sutra states:

¿ôÎÙæÜÿæ‡æôùÍôü Ï×üÑ H 21

Meaning: Ï×ü  ßã ãñ, Áô ßæ´ÀÙèØ ãôÌð ãé° ßñçÎ·¤ ¥æ™ææ¥ô´ mæÚUæ çÙÎðüçàæÌ (Øæ çâ¹æØæ)
ç·¤Øæ ÁæÌæ ãñÐ

“Dharma or Duty is that which, being desirable, is indicated (or taught) by Vedic

injunction.” 22

The Purva-Paksa admits that Dharma can be defined as that desirable thing which

is mentioned or laid down by Vedic Injunctions; that is to say, that which the Vedic

injunction lays down as leading to a desirable end is Dharma; and from this it also

follows that the Vedic Injunction is the sole means of  knowing Dharma. Thus then

Dharma having been duly defined, and a valid and trustworthy means of knowing

it being found available, it cannot be rejected as a nonentity.

In Mahabharata Karna Parva:

ÏæÚU‡ææh×üç×ˆØæãéÑ Ï×ôü ÏæÚUØÌ ÂýÁæÑÐ
ØSØæhæÚU‡æâ´ØéQ¤´ â Ï×ü §çÌ çÙpØÑH23

Meaning: Ï×ü ÂýÁæ¥ô´ ·¤ô ÏæÚU‡æ ·¤ÚUÌæ ãñ, ÏæÚU‡æ ·¤ÚUÙð ·Ô¤ ·¤æÚU‡æ ©âð Ï×ü ·¤ãÌð ãñ´, Áô
ÏæÚU‡æ- Âýæ‡æ ÚUÿææ âð ØéQ¤ ãô ßãè Ï×ü ·¤ãÜæÌæ ãñÐ Øãè àææS˜æô´ ·¤æ çÙpØÂêßü·¤ ·¤ãÙæ ãñÐ 24

Here, the essence of Dharma lies in upholding  the beings; it is called Dharma

because it sustains. That which is associated with the protection of  life is called

Dharma. Dharma ensures the protection of  the rights of  beings.

20 Ibid.

21 Ganganath Jha (ed.), The Purva Mimamsa Sutra of  Jaimini 1:1:2 (The Panini office Bhuvaneswari

Asrama, 1916).

22 Ibid.

23 Damodar Satvalekar (ed.), Mahabharata Karna Parva 49:50 (Swadhyaya Mandal, 1973).

24 Ibid.
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Manu smriti states:

çßmçjÑ âðçßÌÑ âçjçÙüˆØ×mðáÚUæç»çÖÑ Ð
NÎØðÙæ•ØÙé™ææÌô Øô Ï×üSÌ´ çÙÕôÏÌ H25

Meaning: ÚUæ»mðáÚUçãÌ Ïæç×ü·¤ Âç‡ÇÌô´ Ùð çÁâ·¤ô âÎæ âðßÙ ç·¤Øæ ¥õÚU NÎØ âð ×é•Ø
ÁæÙæ, ©â Ï×ü ·¤ô Ìé× âéÙôÐ

“Learn that Dharma, which has been ever followed by, and sanctioned by the

heart of, the learned and the good, who are free from love and hate.”26

Here, this sloka implies that one should perform own Dharma which is independent

of  any emotional outcome. A duty has to be performed by being because it has to

be performed. The obligation comes from within itself  rather than any coercive

means.

After having a comprehensive understanding of Dharma through various sloka, it

can be well said that Dharma is not equivalent to religion. In the words of  Dr.

Raghu Vira “The fact is that Dharma never meant and can never mean religion. I think the

word ‘Panthe’ may properly be translated as Religion but I do not think that Religion can ever be

taken to connote Dharma. But the Englishmen made a deliberate use of this for their own

ulterior purposes.” 27

Therefore, Dharma can be embraced by any person belonging to any religion,

whether Hindu, Muslim, Christian, Jew, Parsi, etc. Dharma is the whole basis of  our

social framework. Dharma is the law of  social well-being.

2. Origin and Sources of  Dharma

The Veda, in its entirety, serves as the fundamental origin of  Dharma.28 Additionally,

the conscientious remembrance (Smriti) of virtuous individuals who possess

knowledge of  the Veda, the conduct of  morally upright and knowledgeable

individuals (Sadachara), and their inner conscience.29

ßðÎôùç¹Üô Ï×ü×êÜ´ S×ëçÌàæèÜð ¿ ÌçmÎæ×÷ Ð
¥æ¿æÚUpñß âæÏêÙæ×æˆ×ÙSÌéçCÚUðß ¿ H 30

25 Ganganath Jha (ed.), Manusmriti: With the ‘Manubhasya’ of Medhatithi 2:1 (Motilal Banarsidass,

1920).

26 Ibid.

27 Constituent Assembly Debates, November 19, 1949, available at: http://library.bjp.org/jspui/

handle/123456789/136 (last visited on August 25, 2024).

28 Supra note 25 at 2:6.

29 Ibid.

30 Ibid.
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Meaning: â´Âê‡æü ßðÎ Ï×ü ·¤æ ×êÜ ãñ, ¥õÚU S×ëçÌ ß àæèÜ (¥æ¿ÚU‡æ) Öè ©âð ÁæÙÙð ßæÜô´
·Ô¤ çÜ° Ï×ü ·¤æ ¥æÏæÚU ãñ́Ð âæÏé¥ô´ ·¤æ ¥æ¿ÚU‡æ ¥õÚU ¥ÂÙè ¥æˆ×æ ·¤è ÌéçC Öè Ï×ü ·Ô¤ ¥´» ãñ́Ð

A. Vedas

The Vedas, specifically the Rigveda, the Yajurveda, the Samaveda, and the

Atharvaveda, hold a preeminent position as the primary sources of  Dharma.

ØÑ ·¤çpÌ÷ ·¤SØ ç¿Î÷ Ï×ôü ×ÙéÙæ ÂçÚU·¤èçÌüÌÑ Ð
â âßôüùçÖçãÌô ßðÎð âßü™ææÙ×Øô çã âÑ H31

Meaning: Áô Öè ç·¤âè ·¤æ Ï×ü ×Ùé mæÚUæ ßç‡æüÌ ç·¤Øæ »Øæ ãñ, ßã âÕ ßðÎ ×ð´ ·¤ãæ »Øæ ãñ,
€UØô´ç·¤ ßðÎ âßü™ææÙ×Ø ãñÐ

¥Íü·¤æ×ðcßâQ¤æÙæ´ Ï×ü™ææÙ´ çßÏèØÌð Ð
Ï×´ü çÁ™ææâ×æÙæÙæ´ Âý×æ‡æ´ ÂÚU×´ àL¤çÌÑ Hxw

Meaning: ¥Íü ¥õÚU ·¤æ× ×ð´ ¥æâQ¤ Ù ãôÙð ßæÜô´ ·Ô¤ çÜ° Ï×ü ·¤æ ™ææÙ SÍæçÂÌ ç·¤Øæ ÁæÌæ
ãñÐ Áô Ï×ü ·¤ô ÁæÙÙð ·¤è §‘Àæ ÚU¹Ìð ãñ´, ©Ù·Ô¤ çÜ° àL¤çÌ âßôü‘¿ Âý×æ‡æ ãñÐ

The primary source of authority for acquiring knowledge of the Dharma is the

revelation known as Sruti, specifically referring to the Vedas.

B. Smritis

The ‘Smritis’, authored by learned scholars of  the four Vedas, serves as a significant

secondary foundation of  Dharma due to its exceptional virtues.33 The term ‘Smriti’

is synonymous with Dharmashastra. There are a total of eighteen primary Smritis or

Dharmashastra.

×‹ßç˜æçßc‡æéãæÚUèÌ Øæ™æßË€UØôùçXÚUæÑÐ Ø×æÂSÌ•Õâ•ßÌæüÑ ·¤æˆØæØÙÕëãSÂÌèH
ÂÚUæàæÚUÃØæâàæWçÜç¹Ìæ Îÿæ»õÌ×ôÐ àææÌæÌÂôßçàæDp Ï×üàæS˜æØôÁ·¤æÑH34

The most significant texts are those authored by Manu, Yajnavalkya, and Parasara.

The remaining fifteen individuals are identified as Vishnu, Daksha, Samvarta, Vyasa,

Harita, Satatapa, Vasishtha, Yama, Apastamba, Gautama, Devala, Sankha-Likhita, Usana,

Atri, and Saunaka.

Manu states:

Øæ ßðÎÕæsæÑ S×ëÌØô Øæp ·¤æp ·¤éÎëCØÑ Ð
âßæüSÌæ çÙcÈ¤ÜæÑ ÂýðˆØ Ì×ôçÙDæ çã ÌæÑ S×ëÌæÑ H35

31 Supra note 25 at 2:7.

32 Supra note 25 at 2:13.

33 Supra note 30.

34 Yajnavalkya Smriti 1:4, 1:5 (Maharishi University of  Management).

35 Supra note 25 at 12:95.
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Meaning: Áô S×ëçÌ ßðÎ×êÜ·¤ Ùãè´ ãñ´, Áô ßñçÎ·¤ Îðß-Ø™æ ¥æçÎ ·¤ô ÛæêÆæ ÕÌæÙð ßæÜð »ý‹Í
ãñ´, ©Ù âÕ·¤ô çÙcÈ¤Ü ¥õÚU ÙÚU·¤ »çÌ ÎðÙð ßæÜð ×æÙÙæ ¿æçã° Ð

The scriptures that are considered ‘revealed’ but are not part of  the Veda, together

with all the erroneous theories, are deemed to be futile, even if they are thoroughly

developed, as they have been proclaimed to be based on ignorance.36  The

authenticity of  smritis is dependent upon their compatibility with the Vedas, a

principle that also applies to the natural world. The Smritis that are in contradiction

to the Vedas are considered to be invalid.

C. Sadachara

Sadachara is identified as the third source of  Dharma. The term pertains to the

practices and traditions observed by individuals of  moral excellence. Sadachara

refers to the exemplary behavior exhibited by knowledgeable academics of the

Vedas.

âÚUSßÌèÎëàæmˆØôÎðüßÙlôØüÎ‹ÌÚU×÷ Ð
Ì´ ÎðßçÙç×üÌ´ Îðàæ´ Õý±×æßÌ´ü Âý¿ÿæÌð H37

Meaning: âÚUSßÌè ¥õÚU ÎëámÌè §Ù Îðß ÙçÎØô´ ·Ô¤ Õè¿ Áô Îðàæ ãñ ©â ·¤ô 'Õý±×æßÌü'
·¤ãÌð ãñ́Ð

ÌçS×Ù÷ Îðàæð Ø ¥æ¿æÚUÑ ÂæÚU•ÂØüR¤×æ»ÌÑ Ð
ß‡ææüÙæ´ âæ‹ÌÚUæÜæÙæ´ â âÎæ¿æÚU ©‘ØÌð H38

Meaning: çÁâ Îðàæ ×ð´, ÂÚU´ÂÚUæ âð, Áô ¥æ¿æÚU ¿Üæ ¥æÌæ ãñ, ßãè ß»ô´ü ·¤æ ¥õÚU âVè‡æü
ÁæçÌØô´ ·¤æ 'âÎæ¿æÚU' ·¤ãæ ÁæÌæ ãñ H

Brahmavarta, as referred to by the sages, is the sacred territory situated amidst the

divine rivers Sarasvati and Drishadvati, believed to have been bestowed by the

gods. The practice that has been traditionally transmitted through generations among

the four varnas and the mixed races of that region is referred to as the ethical

behavior of individuals of high moral character (Sadachara).

D. Inner Conscience

Finally, the fourth source of  Dharma pertains to an individual’s intrinsic sense of

contentment. The inquiry emerges as to whether the pursuit of soul-satisfaction in

one’s work may be seen as Dharma for all individuals. The response is negative.

36 Ibid.

37 Supra note 25 at 2:17.

38 Supra note 25 at 2:18.

39 Supra note 30.



Exploring the Concept of Dharma in Bhartiya Jurisprudence2023] 47

Dharma refers to the work undertaken by scholars who possess virtuous and pure

souls, adhering to the principles outlined in the Vedas. Such individuals engage in

activities that align with their own soul’s contentment, well-being, and affection.39

Manu through various sloka explained the fourth source of Dharma.

çßmçjÑ âðçßÌÑ âçjÑ - çÙˆØ×mðáÚUæç»çÖÑ Ð
NÎØðÙæ•ØÙé™ææÌô Øô Ï×üSÌ´ çÙÕôÏÌ H 40

Meaning: ÚUæ»mðáÚUçãÌ Ïæç×ü·¤ Âç‡ÇÌô´ Ùð çÁâ·¤ô âÎæ âðßÙ ç·¤Øæ ¥õÚU NÎØ âð ×é•Ø
ÁæÙæ, ©â Ï×ü ·¤ô Ìé× âéÙôÐ

“Learn that Dharma, which has been ever followed by, and sanctioned by the

heart of, the learned and the good, who are free from love and hate.” 41 Here, this

sloka implies that one should perform own Dharma which is independent of  any

emotional outcome. The inner conscience of being tells what is right and what is

wrong. A duty has to be performed by being because it has to be performed. The

obligation comes from within itself  rather than any coercive means.

°·¤ôùçÂ ßðÎçßÎ÷ Ï×ǘ Ø´ ÃØßSØðÎ÷ çmÁô•æ×Ñ Ð
â çß™æðØÑ ÂÚUô Ï×ôü Ùæ™ææÙæ×éçÎÌôùØéÌñÑ H42

Meaning: Áô çmÁô•æ× (ŸæðD Õýæ±×‡æ) ßðÎô´ ·¤ô ÁæÙÙð ßæÜæ ãñ, ßã çÁâ Ï×ü ·¤æ çÙ‡æüØ
·¤ÚUÌæ ãñ, ßãè ÂÚU× Ï×ü â×Ûææ ÁæÙæ ¿æçã°, Ù ç·¤ ãÁæÚUô´ ¥™ææçÙØô´ mæÚUæ ·¤ãæ »ØæÐ

The authoritative pronouncements of a knowledgeable Brahmana well-versed in

the Veda should be regarded as the highest legal authority, but the proclamations

made by numerous ignorant people hold no such legal force.43

ØÌ÷ âßðü‡æð‘ÀçÌ ™ææÌé´ Øóæ Ü’ÁçÌ ¿æ¿ÚUÙ÷ Ð
ØðÙ ÌécØçÌ ¿æˆ×æSØ ÌÌ÷ â•æ÷ß»é‡æÜÿæ‡æ×÷ H44

Meaning: çÁââð ™ææÙ Âýæ# ·¤ÚUÙæ ¿æãð, çÁâ·¤ô ·¤ÚUÙð ×ð´ Ü’Áæ Ù ¥æßð ¥õÚU çÁâ ·¤×ü âð
×Ù Âýâóæ â‹ÌéC ÚUãð, ©Ù·¤ô â•æ÷ß»é‡æ ·¤æ Üÿæ‡æ ×æÙÙæ ¿æçã° Ð

When an individual desires to comprehend an action in its entirety, without

experiencing any sense of shame and with a feeling of contentment within their

heart, that action can be identified by the attribute of ‘Sattva’.45

40 Supra note 25 at 2:1.

41 Ibid.

42 Supra note 25 at 12:113.

43 Ibid.

44 Id., at 12:37.

45 Ibid.
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Ì×âô Üÿæ‡æ´ ·¤æ×ô ÚUÁâSˆßÍü ©‘ØÌð Ð
â•æ÷ßSØ Üÿæ‡æ´ Ï×üÑ ŸæñD÷Ø×ðáæ´ ØÍô•æÚU×÷ H46

Meaning: Ì× ·¤æ ·¤æ×, ÚUÁ ·¤æ ¥Íü ¥õÚU â•æ÷ß ·¤æ Ï×ü Øð ×é•Ø Üÿæ‡æ ãñ´Ð §Ù×ð´ ·¤× âð
¥»Üæ ¥»Üæ ŸæðD ×æÙæ ÁæÌæ ãñÐ

The characteristic that sets ‘Tamas’ apart is pleasure. The concept of  wealth is associated

with the quality of ‘Rajas’, while Spiritual Merit is identified as the defining

characteristic of  ‘Sattva’. It is crucial to acknowledge that each successive attribute

is seen as superior to its preceding counterpart.47

The analysis provides evidence supporting the notion that only ‘Sattva’ acts are

capable of bringing bliss or contentment to the soul. Therefore, the presence of

Dharma can be inferred.

3. Factors Contributed to Evolution of  Dharma

Manu asserts that no human action can be exempt from desire; every action

undertaken by a person is driven by the impetus of desire.

¥·¤æ×SØ ç·¤Øæ ·¤æç¿ÎëàØÌð Ùðã ·¤çãüç¿Ì÷ Ð
Ølçh ·¤éL¤Ìð ç·¤çpÌ÷ Ì•æˆ·¤æ×SØ ¿ðçCÌ×÷ H48

Meaning: â´âæÚU ×ð´ ·¤ô§ü ·¤×ü çÕÙæ §‘Àæ ·Ô¤ ãôÌð Ùãè Îð¹æ »Øæ ãñÐ

In the aforementioned sloka, Manu expounds upon the examination of the inherent

human tendency, asserting that the impulse driving every action undertaken by an

individual is rooted in his or her desire, commonly referred to as Kama. The  inherent

quality of any human being is an intrinsic characteristic. Then the next question is:

What are the natural desires of man? The natural desire of individuals was discovered

to be the pursuit of both sexual and emotional gratification, as well as material

gain, commonly referred to as Artha. Vatsayana provides an elucidation of  Artha

as encompassing tangible assets such as gold, livestock, and agricultural produce,

as well as intangible resources like education and wisdom that facilitate the acquisition

of  prosperity. Therefore, the pursuit of  Kama is thereafter followed by the pursuit

of Artha.

Moreover, it has been discovered that the inclination (kama) of individuals can also

be influenced by other innate emotions, such as anger (krodha), passion (moha),

greed (lobha), infatuation (mada), and hostility (matsarya). The six natural impulses,

46 Id., at 12:38.

47 Ibid.

48 Supra note 25 at 2:4.
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known as arishadvarga, were regarded as adversaries to human beings. If  left

unchecked, these impulses might incite individuals to harbor malicious thoughts in

order to satisfy their personal ambitions, leading them to inflict harm on others.

Manu elucidated the underlying factors contributing to all private and public harms

resulting from the actions of  one individual against another. The origin of  all illicit

activities perpetrated by individuals can be attributed to the natural instincts towards

material gratification, commonly referred to as desire (Kama). This pursuit of material

pleasure (Artha) subsequently fosters a clash of interests among individuals, hence

leading to conflicts.49

Ultimately, the Dharma, or ethical principles governing moral behavior, emerged

as a resolution to the recurring dilemma resulting from innate human instincts.

The Trivarga, comprising the three-fold principles of  Dharma, Artha, and Kama,

was established with the intention of promoting the well-being and contentment

of  individuals. Additionally, a fourth ideal known as Moksha, which encompasses

the pursuit of everlasting bliss, was also prescribed. The rationale behind the

establishment of the three-fold ideals was to emphasize that the pursuit of material

pleasure (Artha) should only be indulged in accordance with Dharma rather than in

any other manner. Moreover, if  an individual holds Moksha as an ideal, it would

also exert an influence on their adherence to Dharma within the context of their

worldly existence.

Based on extensive research and contemplation, the esteemed seers have proclaimed

that the regulation of desire (referred to as Kama) for all worldly and material

pleasures (known as Artha), as well as desires stemming from anger, greed, passion,

infatuation, and enmity, must be governed by established principles rather than

relying solely on the personal fortitude or frailty of  individuals. Failure to do so

will inevitably result in perpetual conflict, chaos, and the subsequent deprivation of

happiness, tranquility, and even the very material pleasures sought after. The

expansion of the rules of Dharma was undertaken with the intention of including

all facets of human existence. Therefore, the whole set of regulations that delineated

appropriate desires to be entertained, as well as the suitable methods and strategies

for attaining desired material pleasures, became collectively referred to as Dharma.50

4. Attributes of  Dharma

Dharma is difficult to explain. Many Bharatiya scholars defined the Dharma in their

own way. However, we find different definitions depending on the context in

which they are used. Scholars provide some basic attributes of  Dharma for people’s

49 Supra note 11 at 5.

50 Ibid.
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convenience. Adoption of these attributes makes the person ideal and hence called

Dharmic. He becomes righteous in his actions. Some of  the attributes that are

mentioned in ancient literature include:

ÏëçÌÑ ÿæ×æ Î×ôSÌðØ´ àæõ¿ç×ç‹ÎýØçÙ»ýãÑ Ð
Ïèçßülæ âˆØ×·ý¤ôÏô Îàæ·¤´ Ï×üÜÿæ‡æ×÷ H51

Meaning: ÏñØü, ÿæ×æ, ¥æˆ×-â´Ø×, ¿ôÚUè Ù ·¤ÚUÙæ, àæéhÌæ, §´çÎýØô´ ÂÚU çÙØ´˜æ‡æ, Õéçh,
™ææÙ, âˆØ, ¥õÚU ¥R¤ôÏ — Øð Îâ Ï×ü ·Ô¤ Üÿæ‡æ ãñ´Ð

(1) Contentment, (2) Forgiveness, (3) Self-control, (4) Abstention from unrighteous

appropriation, (5) Purity, (6) Control of  the Sense-organs, (7) Wisdom, (8)

Knowledge, (9) Truthfulness, and (10) Abstention of  anger—these are the ten-

fold forms of  duty/Dharma.52 Generally, these attributes should be observed by

all the citizens of  this country. But particularly, all these attributes must be observed

by Judicial officers and State officials in order to establish Nyaya/Justice/Dharma.

¥çã´âæ âˆØ×SÌðØ´ àæõ¿ç×ç‹ÎýØçÙ»ýãÑ Ð
°Ì´ âæ×æçâ·¤´ Ï×´ü ¿æÌéßü‡ØðüùÕýßè‹×ÙéÑ H53

Meaning: ¥çã´âæ, âˆØ, ¿ôÚUè Ù ·¤ÚUÙæ, àæéhÌæ, ¥õÚU §´çÎýØô´ ÂÚU çÙØ´˜æ‡æ — ×Ùé Ùð §Ù·¤ô
¿æÚUô´ ß‡æô´ü ·Ô¤ çÜ° â´çÿæ# M¤Â âð Ï×ü ÕÌæØæ ãñÐ

“Ahimsa (non-violence), Satya (truthfulness), Asteya (not coveting the property of

others), Shoucham (purity), and Indriyanigraha (control of the senses) are, in brief,

the common Dharma for all the varnas.”54 This sloka implies that it is common for

every citizen of  this country irrespective of  caste, religion, race, sex etc. to observe

these attributes (Mahavrat) in their daily life routine to abide by Dharma.

¥·ý¤ôÏÑ âˆØß¿Ù´ â´çßÖæ»Ñ ÿæ×æ ÌÍæ Ð
ÂýÁÙÑ Sßðáé ÎæÚUðáé àæõ¿×Îýôã °ß ¿ H | H55

¥æÁüß´ ÖëˆØÖÚU‡æ´ ÙßñÌð âæßüßç‡æü·¤æÑ Ð
Õýæ±×‡æSØ Ìé Øô Ï×üSÌ´ Ìð ßÿØæç× ·Ô¤ßÜ×÷ H } H56

Meaning: ç·¤âè ÂÚU ·ý¤ôÏ Ù ·¤ÚUÙæ, âˆØ ÕôÜÙæ, ÏÙ ·¤ô ÕæòÅU·¤ÚU Öô»Ùæ, ÿæ×æÖæß
ÚU¹Ùæ, ¥ÂÙè ãè Â%è ·Ô¤ »Öü âð â´ÌæÙ ÂñÎæ ·¤ÚUÙæ, ÕæãÚU-ÖèÌÚU âð Âçß˜æ ÚUãÙæ, ç·¤âè âð Îýôã

51 Supra note 25 at 6:92.

52 Ibid.

53 Supra note 25 at 10:63.

54 Ibid.

55 Mahabharata Shanti Parva, 60:7 (Geeta Press, Gorakhpur, 2013).

56 Id., at 60:8.
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Ù ·¤ÚUÙæ, âÚUÜ Öæß ÚU¹Ùæ ¥õÚU ÖÚU‡æ-Âôá‡æ ·Ô¤ Øô‚Ø ÃØçQ¤Øô´ ·¤æ ÂæÜÙ ·¤ÚUÙæ-Øð Ùõ
âÖè ß‡æô´ü ·Ô¤ çÜØð ©ÂØô»è Ï×ü ãñÐ  H |-} H 57

“Being free from anger, Truthfulness, sharing one’s wealth with others, forgiveness,

procreation of  children from one’s wife alone (i.e., maintain fidelity) Purity, Absence

of  enmity, Maintaining Simplicity, and take care of  those who are worthy of  being

nourished, are the nine Dharmas of  persons belonging to all the varnas.” This

sloka also implies that these attributes are common for everyone for communal

harmony.

ßðÎæTØæâSÌÂô ™ææÙç×ç‹ÎýØæ‡ææ´ ¿ â´Ø×Ñ Ð
¥çã´âæ »éL¤âðßæ ¿ çÙÑŸæðØâ·¤ÚU´ ÂÚU×÷ H }x H58

Meaning: ßðÎô´ ·¤æ ¥ŠØØÙ, ÌÂ, ¥æˆ×™ææÙ, §´çÎýØô´ ·¤æ â´Ø×, ¥çã´âæ, ¥õÚU »éL¤ âðßæ, —
Øð âÖè ÂÚU× âßôü•æ× ×ôÿæ·¤æÚU·¤ (·¤ËØæ‡æ·¤æÚUè) ãñ́Ð

Vedic Study, Austerity, Knowledge, Control of  the Senses, Harmlessness, and

Service of  Elders—are the best means of  attaining the highest good i.e., Dharma.59

Just as the Indian Constitution has fundamental duties for  every citizen of this

nation, these are the Mahavrat that must be observed in their daily-life routine so

that the citizens do not deviate from the path of  Dharma. Ultimately, the Rule of

Dharma would prevail in society.

III. Artha and Kama Subject to Dharma: Trivarga Theory

The proponents of Dharma recognized the significance of fulfilling human desires

as a fundamental component of existence. However, they held the belief that

without the regulation of desires by legal means, unwanted consequences were

likely to arise. Hence, it was universally agreed upon by proponents of Dharma that

in order to establish a well-structured society and ensure the well-being and

contentment of its members, the pursuit of material enjoyment (Kama) and wealth

(Artha) must constantly align with and adhere to the principles of Dharma (Law),

without any contradictions.60

ÌS×æ‘ÀæS˜æ´ Âý×æ‡æ´ Ìð ·¤æØæü·¤æØüÃØßçSÍÌõ Ð
™ææˆßæ àææS˜æçßÏæÙôQ¤´ ·¤×ü ·¤Ìéüç×ãæãüçâ ÐÐ61

57 Id., at 60:7, 60:8.

58 Supra note 25 at 12:83.

59 Ibid.

60 Supra note 11 at 5.

61 Swami Mukundananda (ed.), Bhagavad Gita 16:24 (Westland, 2021).
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Meaning: §âçÜ°, àææS˜æ ãè Âý×æ‡æ ãñ ·¤æØü ¥õÚU ¥·¤æØü ·Ô¤ çÙÏæüÚU‡æ ×ð´Ð àææS˜æ ·Ô¤ ¥ÙéâæÚU
çÙÏæüçÚUÌ ·¤×ü ·¤ô ÁæÙ·¤ÚU Ìé•ãð́ ©âð ·¤ÚUÙæ ¿æçã°Ð

“Let the shastras be your authority in deciding what you should do and what you

should desist from doing.” 62

It is imperative to adhere to the teachings of the shastras and subsequently align

one’s actions properly.

In the same way, citizens of  this country adhere to the principles given in the

Bharatiya Constitution. The constitution is the shastra here. Some individuals argue

that the pursuit of Dharma and Artha can lead to the attainment of well-being and

contentment. Alternative viewpoints argue that Artha and Kama possess superior

qualities. Alternatively, some individuals assert that Dharma is the most superior.

There are individuals who assert that the attainment of Artha is the exclusive means

of  achieving bliss.63 However, it is argued that the combination of  Dharma, Artha,

and Kama (referred to as Trivarga) collectively contributes to the attainment of

well-being and contentment.64

Similarly, the Golden Triangle of  the Indian Constitution established in the Maneka

Gandhi case65—comprising article 14 (Right to Equality), article 19 (Right to

Freedom), and article 21 (Right to Life and Personal Liberty) —can be related

symbolically to Dharma, Artha, and Kama.

Article 14 embodies the principle of Dharma by ensuring equality before the law

and equal protection of  the laws. It prohibits arbitrary state actions and ensures

that every individual is treated justly, upholding the moral and ethical foundation

of  society. Article 19 guarantees freedom of  speech, expression, movement,

profession, and association, allowing individuals to pursue their Artha or material

goals. Article 19(1)(g) allows the citizen to practice any profession, or to carry on

any occupation, trade or business. This clearly shows the pursuance of  Artha. This

freedom provides individuals the space to achieve economic and social prosperity

within the framework of  a democratic society. Article 21, which guarantees the

right to life and personal liberty, ensures that individuals have the right to live with

dignity, pursue personal happiness, and enjoy the Kama aspect of  life, provided it is

in accordance with the law. It safeguards the individual’s personal freedoms and

protects their ability to lead a fulfilling and meaningful life. (Authors’ own interpretation).

62 Ibid.

63 Supra note 11 at 6-7.

64 Ibid.

65 Maneka Gandhi v. Union of  India, AIR 1978 SC 597.
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Just as Dharma, Artha, and Kama together aim to balance different aspects of

human existence, the Golden Triangle of  the Constitution ensures a balance between

individual freedoms, equality, and justice.

To have a deep understanding, let’s have a look at what our ancient sources stated.

Manu states:

Ï×æüÍæüßé‘ØÌð ŸæðØÑ ·¤æ×æÍõü Ï×ü °ß ¿ Ð
¥Íü °ßñã ßæ ŸæðØçS˜æß»ü §çÌ Ìé çSÍçÌÑ H wwy H66

Meaning: ·¤ô§ü ¥Íü ¥õÚU Ï×ü ·¤ô, ·¤ô§ü ·¤æ×, ¥Íü ·¤ô, ·¤ô§ü ¥Íü ·¤ô, ·¤ô§ü Ï×ü ·¤ô ãè
¥‘Àæ ×æÙÌð ãñ´Ð ÂÚU Ï×ü, ¥Íü ¥õÚU ·¤æ× §Ù ÌèÙô´ ·¤æ ¥æ¿ÚU‡æ ·¤ÚUÙð âð ÖÜæ ãôÌæ ãñ-Øã
Ï×üàææS˜æ ·¤è ¥æ™ææ ãñÐ

ÂçÚUˆØÁðÎÍü·¤æ×õ Øõ SØæÌæ´ Ï×üßçÁüÌõ Ð
Ï×´ü ¿æŒØâé¹ôÎ·¤´ü Üô·¤âV÷L¤C×ðß ¿ H v|{ H67

Meaning: Ï×ü çßãèÙ ¥Íü ¥õÚU ·¤æ× ·¤ô ˆØæ» ÎðÙæ ¿æçã°Ð çÁâ Ï×ü ·Ô¤ ¥æ¿ÚU‡æ âð Üô·¤
×ð´ çÙ´Îæ ãô, ©âð Öè ˆØæ»Ùæ ¿æçã°Ð

Nevertheless, it is imperative to renounce the pursuit of desire (Kama) and material

gain (Artha) when such pursuits are in conflict with the principles of Dharma.

In Vatsayana’s Kamasutra, the author proceeds to elucidate the significance of  Dharma,

Artha, and Kama.

°áæ´ â×ßæØð ÂêßüÑ Âêßôü »ÚUèØæÙ÷ H vy H68

Meaning: Ï×ü, ¥Íü ¥õÚU ·¤æ× ·Ô¤ â×éÎæØ ×ð´ ©•æÚU âð Âêßü Âêßü ŸæðD ãñ, ¥ÍæüÌ÷ ·¤æ× âð ¥Íü
ŸæðD ãñ ¥õÚU ¥Íü âð Ï×ü ŸæðD ãñ H vy H

Out of Dharma, Artha, and Kama, each preceding one is superior to the

following.69

This suggests that it is essential for the appropriate methods of  attaining Artha,

which refers to worldly prosperity and pleasures, to take precedence over the

desire for such pursuits (Kama). Additionally, Dharma should regulate both the

desire for pleasure (Kama) and the methods employed to acquire material wealth

(Artha). Consequently, all the literary compositions concerning Dharma encompassed

66 Supra note 25 at 2:224.

67 Id., at 4:176.

68 Dr. Ramananda Sharma (ed.), Kamasutra 1:2:14 (Krishna Das Academy, Varanasi, 2001).

69 Ibid.
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a set of mandated principles governing moral behavior, the adherence to which

was seen as essential for the well-being of  both the individual and society.

In short, the successful completion of the Dharma test was a prerequisite for Artha

and Kama. The Trivarga doctrine governed ancient Bharatiya society. Significance

was attributed to the concept of  Dharma, also known as duty, and it was voluntarily

assumed by both individuals and society. As a result, individuals were adhering to

the principles of Dharma, rendering any external authority to enforce compliance

with laws unnecessary. Members of  the society were obligated to demonstrate

mutual respect for one another’s vested rights.

The Golden Triangle forms the constitutional bedrock for the Rule of  Law, just as

Dharma, Artha, and Kama provide a philosophical framework for a balanced and

harmonious life in Bharatiya thought. In this sense, both the Golden Triangle and

the Trivarga of  Dharma, Artha, and Kama seek to create a society where justice,

freedom, and well-being are in harmony.

IV. Rule of  Law and Rule of  Dharma

After having a broad understanding of Dharma throughout this paper, now it is

meaningful to discuss the Rule of  Law developed by Western Jurisprudence and

Rule of Law (Dharma) developed by Bharatiya Jurisprudence.

First, let’s discuss what Greek thought and western jurisprudence contributed to

the Rule of  Law.

Around 350 BCE, Aristotle, the famous Greek philosopher, in his work ‘Politics’70

asserted that laws should govern the state, rather than the whims of individual

rulers. He also stressed that the law should be applied universally to all citizens,

ensuring fairness and equality. In 1215, King John of  England signed the Magna

Carta, which limits royal authority and establishes the principle that the monarch is

subject to the law. This was an early recognition of  the rule of  law in Western

Jurisprudence.71

During the 17th century, Sir Edward Coke, an influential English jurist, is generally

credited with developing the modern concept of  the rule of  law. In the case of

70 Aristotle, Politics (Heinemann, 1932).

71 Jesus Fernandez Villaverde, “Magna Carta, the rule of  law, and the limits on government” 47

International Review of Law and Economics 22-28 (2016).
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Prohibitions del Roy72 (1607), he declared even the King was subject to the law.

Furthermore, in 1610, In Dr. Bonham’s Case,73 Coke suggests that common law can

void parliamentary statutes that are unjust or unreasonable, an early expression of

judicial review and the supremacy of  law over governmental authority. This idea

laid the foundation for constitutionalism in England.

And finally, in 1885, A.V. Dicey, a British constitutional theorist, in his work ‘Introduction

to the Study of the Law of the Constitution’,74 identified three key principles of the rule

of  law: Supremacy of  Law, Equality before the Law, and Predominance of  Legal Spirit.

This principle became foundational to the understanding of constitutional law in

Britain and had significant influence on the development of constitutional systems

in democratic countries. This is how the Rule of  Law was developed and adopted

by most of the modern democratic States in their constitution.

In contrast, In the Bharatiya Jurisprudence, it is the Rule of Dharma rather than the

Rule of  Law developed by Western Jurisprudence. This principle owes its origin

in one of the oldest Upanishad i.e., Brihadaranyaka Upanishad around 7th-6th century

BCE. In the Brihadaranyaka Upanishad, there is a sloka that emphasizes the

importance of  Dharma/Law which can be interpreted as an early form of  the

Rule of  Law. The Upanishad states:

â Ùñß ÃØÖß•æ‘ÀýðØôM¤Â×ˆØâëÁÌ Ï×ü ÌÎðÌˆÿæ˜æSØ ÿæ˜æ´ Øh×ü- SÌS×æh×æü̂ ÂÚU´ ÙæSˆØÍô
¥ßÜèØæ‹ßÜèØæ´â×æàæ´âÌð Ï×ðü‡æ ØÍæ ÚUæ™æðß´ Øô ßñ â Ï×üÑ âˆØ´ ßñ Ì•æS×æˆâˆØ´ ÕÎ‹Ì×æãéÏü×ü
ßÎÌèçÌ Ï×ü ßæ ÕÎ‹Ì´ âˆØ´ ßÎÌèˆØðÌhØðßñÌÎéÖØ´ ÖßçÌ ÐÐ75

Meaning: ßã (Ï×ü) ·¤Öè ÿæè‡æ Ùãè´ ãé¥æ ¥õÚU ©âÙð ©â ©•æ× SßM¤Â ·¤ô ©ˆÂóæ ç·¤Øæ Áô
ŸæðØS·¤ÚU ãñÐ Øã ÿæç˜æØ ·¤æ Ï×ü ãè ©â·¤æ ÿæç˜æØˆß ãñ, §âçÜ° Ï×ü âð ÕÉ¸·¤ÚU ·¤éÀ Ùãè´ ãñÐ Øãæ¡

72 Prohibitions del Roy (1607) 12 Co Rep 63.

Facts of the case: The case arose during the reign of King James I, focusing on the limits of

royal power in judicial matters. A property dispute was brought before the Court of Star

Chamber, which the King sought to prohibit by issuing a royal prohibition. Sir Edward Coke,

Chief  Justice of  the King’s Bench, opposed the King’s intervention, arguing for judicial

independence and the supremacy of  the law. The court ruled in favor of  Coke, stating that the

King could not interfere with the jurisdiction of the common law courts.

73 Dr. Bonham’s Case (1610) 8 Co Rep 113b.

Facts of the case: The case involved Dr. Thomas Bonham, a physician who was fined by the

College of Physicians for practicing medicine without a license. Bonham challenged the legality

of the fine imposed by the College, arguing that the College was acting beyond its authority

and that the punishment was unjust. The Court of Common Pleas, led by Chief Justice Sir

Edward Coke, heard the case. The court ruled in favor of  Bonham, asserting that the College’s

power to impose fines was excessive.

74 A. V. Dicey, Introduction to the Study of  the Law of  the Constitution, 120-121 (Macmillan, London,

8th edn., 1915).

75 Supra note 9.
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Ì·¤ ç·¤ ·¤×ÁôÚU ÃØçQ¤ Öè Ï×ü ·Ô¤ mæÚUæ ÕÜßæÙ âð ÁèÌÙð ·¤è §‘Àæ ÚU¹Ìæ ãñÐ Áô Ï×ü ãñ, ßãè
âˆØ ãñÐ §âçÜ° âˆØ ÕôÜÙð ßæÜð ·¤ô ·¤ãæ ÁæÌæ ãñ ç·¤ ßã Ï×ü ÕôÜÌæ ãñ, ¥õÚU Ï×ü ÕôÜÙð
ßæÜð ·¤ô ·¤ãæ ÁæÌæ ãñ ç·¤ ßã âˆØ ÕôÜÌæ ãñÐ Øã ÎôÙô´ (Ï×ü ¥õÚU âˆØ) °·¤ ãè ãñ´Ð

“Yet he did not flourish. He especially projected that excellent form, righteousness

(Dharma). This righteousness is the controller of  the Kshatriya. Therefore, there is

nothing higher than that. (So) even a weak man hopes (to defeat) a stronger man

through righteousness, as (one contending) with the king. That righteousness is

verily truth. Therefore, they say about a person speaking of truth, ‘He speaks of

righteousness,’ or about a person speaking of  righteousness, ‘He speaks of  truth,’

for both these are but righteousness.”76

Interpreting the above sloka, The Law holds a position of utmost authority; No

entity surpasses the supremacy of  law; The law enforced by the king’s authority

facilitates the triumph of the vulnerable over the powerful. Commenting on the

above provision. Dr. S. Radhakrishnan observes “Even kings are subordinate to

Dharma, to the Rule of  Law.”77

Furthermore, Justice Markandey Katju quoted the illustration78 of  Kalhana’s

Rajatarangini, a historical chronicle of  the kings of  Kashmir in 12th Century, where

we find an incident about the eviction of cobbler, a perfect illustration of arbitrary

state action to conform to the Rule of  Law.

Lord Tribhuvanaswamy Temple was supposed to be built on the site of  cobbler.

The king’s officials ordered the cobbler to evict the site. When Chandrapida, a

King of  Kashmir, came to know about the fact, protected a charmakar (cobbler)

against his own officials. The king says:

çÙØ`ØÌæ×÷ çßçÙ×æü‡æ´ ØÎ÷ ¥‹Ø˜æ çßÏèØÌæ×÷ ÂÖêüç× ¥ÂO‡æ âé·¤ëÌ´  ·¤Ñ ·¤Ü´·Ô¤Ì Øð ÎýCæÚUÑ
âÎâÌæ×÷ Ìð Ï×ðü çßÙé»‡ææ ç·ý¤ØæÑ ßØ×ðß çßÎÏ×pÌ ØæòÌéü ‹ØæØð‡æ ·¤ô ¥ƒßÙæÐ79

Meaning: “Stop the construction, or build the temple elsewhere. Who would

tarnish such a pious act by illegally depriving a man of his land ? If we, who are the

76 Ibid.

77 Supra note 10.

78 Markandey Katju, Facebook, April 26, 2021, available at: https://www.facebook.com/share/

p/c15EBvvZ8nDiWBX2/?mibextid=oFDknk (last visited on September 05, 2024); Prof.

(Dr.) Anurag Deep, ‘Ancient Indian Wisdom, Rule of  Law and Supreme Court’, YouTube

Lecture, August 31, 2024, available at: https://youtu.be/9Vh82T8KmVY?feature=shared (last

visited on September 05, 2024).

79 M.A. Stein (ed.), Kalhana’s Rajatarangini 59-60 (Motilal Banarsidass, 2017).
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judges of  what is right and what is not, act unlawfully, who would then abide by

the law?”

The cobbler said:

“Just as the palace is to Your Majesty, so is the hut to me. I could not bear its

demolition. However, if  Your Majesty asks for it, I shall give it up, seeing your just

behavior.”

Then, King purchased it after paying a satisfactory price.

The cobbler said:

ÚUæÁÏ×ü ¥ÙéÚUôÏðÙ Âßü•ææ ÌØôç¿Ìæ, SßçSÌ Ìé•Ø´ ç¿ÚU´ SÍðØæ Ï×ü÷Øæ ßë•ææ´Ì ÂhçÌ ÎàæüØÙ÷
§üÎëàæèã Ÿæhæ ŸæhðØæ Ï×ü¿æçÚU‡ææ×Ð80

Meaning: “Yielding to another, however low, adhering to the  Rajdharma, is the

appropriate course for a King. I wish you well. May you live long, upholding the

supremacy of  the law.”

In this way, this incident about the eviction of  cobbler in the Kalhana’s Rajatarangini

is the perfect illustration of  arbitrary state action to conform to the Rule of  Law.

In Mahabharata (the ancient era), we find the illustration81 of the vow of lifelong

celibacy (Brahmacharya) of  King Shantanu’s son, Dev Vrata. King Shantanu wanted

to marry Satyavati, the daughter of  a fisherman, but the condition of  her father

was that his grandson would succeed to the throne. The king couldn’t decide what

to do. After seeing his father’s grief, Dev Vrata made the vow of  celibacy and

would never ascend the throne. By this illustration, we find that despite being the

king, he couldn’t compel her father to give his daughter without the condition.

Even the sovereign was not above the law. During that time, people adhered to

the Rule of  Law.

The Ramayana, a Hindu epic, is a powerful example of  the rule of  law, highlighting

the importance of  adherence to Dharma (law, duty, and righteousness) over personal

desires or emotions whether it was Lord Rama’s acceptance of  exile, Bharat’s

refusal to rule, or Lord Rama’s decision to banish Sita. The story revolves around

King Dasharatha’s vow, which he fulfilled to his queen Kaikeyi, who demanded

Rama be made king instead of him. Despite personal motives, Dasharatha was

bound by the principle of  fulfilling a vow.

80 Id. at 75-77.

81 Kisari Mohan Ganguly, The Mahabharata (English) Section C (Wisdom Library) available at:

https://www.wisdomlib.org/hinduism/book/the-mahabharata-mohan/d/doc4093.html (last

visited on September 05, 2024).
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Rama’s acceptance of  exile is a testament to the rule of  law in action, where personal

emotions and desires are secondary to the larger principle of maintaining the sanctity

of  promises and upholding Dharma.

°ß×÷ ¥SÌé »ç×cØæç× ßÙ×÷ ßSÌé×÷ ¥ã×÷ Ìé ¥ÌÑ |
ÁÅUæ ¿èÚU ÏÚUÑ ÚUæ™æÑ ÂýçÌ™ææ×÷ ¥ÙéÂæÜØÙ÷ H w-v~-w82

Meaning: “Let it be, as you said it. I shall fulfill the king’s promise, go to the forest

from here to reside there, wearing braided hair and covered with a hide.”

His decision to go into exile was rooted in his belief  in Raja Dharma, which

dictates that a king or future king must always set an example by upholding the

law, fairness, and justice. This action reinforces the concept that no one, not even a

king or prince, is above the law. Bharata’s refusal to rule, despite being made king

by Kaikeyi’s manipulations, further solidifies the rule of  law. Bharata, despite being

made king by Kaikeyi’s manipulations, regarded Rama as the rightful ruler and

placed Rama’s sandals on the throne as a symbol of  his rule.

ÌÌÑ çàæÚUçâ ·¤ëˆßæ Ìé ÂæÎé·Ô¤ ÖÚUÌÑ ÌÎæ Ð
¥æL¤ÚUôã ÚUÍ×÷ NCÑ àæ˜æéƒÙðÙ â×ç‹ßÌÑ H w-vvx-v83

Meaning: Thereafter, keeping the sandals on his head, Bharata delightfully ascended

his chariot along with Shatrughna.

This act further solidifies the concept that rightful authority cannot be usurped,

even by royal decree.

Despite Sita’s purity and trials, rumors and doubts began to circulate among the

citizens about her time in Ravana’s captivity. This public sentiment posed a significant

problem for Rama, who was duty-bound to uphold the moral integrity of the

kingdom and its values. Rama was bound by Raja Dharma, which required him to

prioritize the welfare, trust, and perception of  his subjects over his personal feelings.

He believed that a ruler must ensure the faith of  the people in their king’s actions

and decisions, and that the trust of his subjects in the moral uprightness of the

royal family was crucial for the stability and reputation of the kingdom.

In one of the most difficult decisions of his life, Rama ordered Sita to be exiled to

the forest despite her innocence. This action reflects the harsh reality of the rule of

law in ancient times, where the ruler’s personal relationships and feelings were

82 K.M.K. Murthy (tr), Valmiki Ramayana, Book II: Ayodhya Kanda, Chapter 19 (Sanskrit

Documents), available at: https://sanskritdocuments.org/sites/valmikiramayan/ayodhya/

sarga19/ayodhya_19_frame.htm (last visited on September 05, 2024).

83 Ibid.
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secondary to the expectations of  the kingdom. Rama’s painful adherence to Dharma

demonstrated that the rule of  law, as interpreted through the lens of  public morality

and duty, had to take precedence over his personal life. Ultimately, Rama’s decision

to banish Sita serves as a profound example of  the application of  the rule of  law

in the Ramayana, illustrating the concept of  Raja Dharma, where a ruler must

prioritize the welfare, reputation, and trust of the people over personal feelings,

even when it results in personal tragedy. In conclusion, the Ramayana  highlights

the importance of  the rule of  law in ancient Bharatiya society, emphasizing the

importance of  adherence to Dharma, justice, and fairness.

In the classical era, Kautilya, a distinguished Bharatiya scholar and thinker, highlights

the importance of Dharma and emphasizes the ethical foundations essential for

establishing the rule. These ethical principles serve as the core mechanism to safeguard

the true essence of  the law.

Chanakya mentions the Rule of  Law in his work ‘Arthashastra’:

ÂýÁæâé¹ð âé¹´ ÚUæ™æÑ ÂýÁæÙæ†¿ çãÌð çãÌ×÷ Ð
Ùæˆ×çÂýØ´ çãÌ´ ÚUæ™æÑ ÂýÁæÙæ‹Ìé çÂýØ´ çãÌ×÷ Ð
ÌS×æçóæˆØôçˆÍÌô ÚUæÁæ ·¤éØæüÎÍæüÙéàææâÙ×÷ H84

Meaning: ÂýÁæ ·Ô¤ âé¹ ×ð´ ÚUæÁæ ·¤æ âé¹, ÂýÁæ ·Ô¤ ·¤ËØæ‡æ ×ð´ ©â·¤æ ·¤ËØæ‡æ çÙçãÌ ãñÐ
ÚUæÁæ ·¤ô ·Ô¤ßÜ ©âè ·¤ô ¥‘Àæ Ùãè´ ×æÙÙæ ¿æçã° Áô ©âð Âýâóæ ÚU¹Ìæ ãñ ÜæÖ Âãé´¿æÌæ ãñÐ
ÚUæÁæ ·¤ô ÂýÁæ ·Ô¤ È¤æØÎð ·Ô¤ ¥ÙéM¤Â ÃØßãæÚU ·¤ÚUÙæ ¿æçã°Ð

“In the happiness of  his subjects lies the king’s happiness, in their welfare his welfare.

He shall not consider as good only that which pleases him but treat as beneficial to

him whatever pleases his subjects.” 85

This sloka underscores that the ruler is duty-bound to uphold justice and the law,

reinforcing the principle of Dharma as the foundation of governance. Chanakya

advocated that a king is not above the law and must be just and fair, ensuring that

the legal system is followed by both rulers and subjects alike, establishing the early

notions of  the Rule of  Law. Along with this, we find similar illustrations in ancient

Bharatiya texts such as Mahabharata, Ramayan, Smrits, Puranas, Upanishads

establishing the notions of  the Rule of  Law (Dharma). Furthermore, it is necessary

to understand the term ‘Law’ in the Rule of  Law and how this ‘Law’ is different

from ‘Dharma’.

84 R. P. Kangle, The Kautilya Arthashastra Book 1, Chapter 19, Verses 34-35 (Motilal Banarsidass,

2nd edn.,1972).

85 Ibid.
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Let’s first try to understand “Law,” not through a purely jurisprudential lens, but in

a popular sense. ‘Law’ is something codified or made by a competent body. For

example, in the United Nations (UN) system, all individuals, institutions, and entities,

both public and private, including the State itself, are accountable to laws that are

publicly promulgated, equally enforced, and independently adjudicated.

In Western philosophy, from the United Nations to individual nations, and from

jurists to laypeople, ‘Law’ primarily refers to “Man-Made Law.” This “Man” could

be a king, a parliament, a dictator, a democratically elected government, a president,

or another authority figure. A key question is how this powerful “Man” is created.

The main creator of  this so-called “Man” is the “Contractarian theory,” which

describes a contract between the sovereign and the individual, with mutual

considerations. For the king, the consideration is the acceptance of  his supremacy;

for the citizen, it is the security provided by the sovereign. The provider is always

powerful, and thus the sovereign holds significant power. In most countries, except

for a few like Bhutan, the sovereign (be it the State, Government, King, dictator,

army chief, etc.) is the provider of  everything, and thus, his commands matter. In

Austin’s words, “The command of  the sovereign is the law.”86

In contrast, the Bhartiya concept of sovereign and justice differs from that of the

West. Here, the parties to the contract in the “Contractarian theory” are Dharma

(Divine) and the individual. The consideration is simple: you save Dharma, and

Dharma will save you and thus the Dharma is sovereign here, unlike in the western

thought where the king is sovereign. Here, the king is merely a representative of

Dharma, bound by the command of Dharma, which is popularly known as the

Dharma of  the King. In the words of   S. Radhakrishnan: “Much has been said

about the sovereignty of  the people. We have held that the ultimate sovereignty

rests with the moral law, with the conscience of  humanity. People as well as kings

are subordinate to that. Dharma, righteousness, is the king of  kings.”87

Manu’s writings strongly emphasize the imperative nature of  diligently adhering to

the principles of  Dharma. The Dharma serves as a safeguard for individuals who

uphold and defend its principles. The Dharma provides protection to individuals

who uphold and safeguard its principles. Individuals who engage in the act of

dismantling or undermining the principles and teachings of  Dharma are themselves

86 Dr. Seema Singh, “Judiciary: Rule of  Dharma and Rule of Law” 45 Manthan Journal of Social

and Academic Activism 5-10 (2024).

87 Constituent Assembly Debates, January 20, 1947, available at: http://library.bjp.org/jspui/

handle/123456789/136 (last visited on August 25, 2024).
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subjected to a process of destruction or downfall. Hence, it is imperative to

preserve Dharma in order to avoid the ensuing destruction that may befall us.88

Ï×ü °ß ãÌô ãç‹Ì Ï×ôü ÚUÿæçÌ ÚUçÿæÌÑ Ð
ÌS×æhô´ Ù ã‹ÌÃØô ×æ Ùô Ï×ôü ãÌôùÕÏèÌ÷ H89

Meaning: ‘Ï×ü ·¤æ ÜôÂ ·¤ÚU ÎðÙð âð ßã ©â ÂéL¤á ·¤ô ÙC ·¤ÚU ÎðÌæ ãñ ¥õÚU Ï×ü ·¤è ÚUÿææ ·¤ÚUÙð
âð ßã Öè ÚUÿææ ·¤ÚUÌæ ãñÐ §âçÜ° Ï×ü ·¤æ Ùæàæ Ù ·¤ÚUÙæ ¿æçã° çÁââð ÙC Ï×ü ã×æÚUæ Ùæàæ Ù
·¤ÚUðÐ

The notion articulated in this sloka holds great value and significance. The

aforementioned concise statement encompasses the fundamental principle of the

Rule of  Law. The conveyed meaning posits that the setting up of  a well-organized

society is contingent upon individuals adhering to the principles of Dharma, thus

safeguarding Dharma itself. Consequently, this orderly society, embodying the essence

of  Dharma, reciprocally upholds the rights of  its constituents. The purpose of  the

Rules of Dharma was to establish guidelines for individual behavior with the aim

of  limiting an individual’s rights, freedoms, interests, and desires to foster the well-

being of  other individuals within society. Simultaneously, these rules imposed an

obligation on society to ensure the well-being and protection of individuals through

their social and political institutions. In brief, Dharma served as a regulatory

framework for the reciprocal commitments between individuals and society. Hence,

it was emphasized that safeguarding Dharma was advantageous for both the

individual and the broader society. Manu cautions against the destruction of  Dharma,

emphasizing that such actions may lead to one’s own demise. The maintenance of

a ‘State of Dharma’ is crucial for the promotion of peaceful coexistence and

prosperity.90

Therefore, the purpose of man-made law is to ensure the protection of Dharma.

This is why “Yato Dharmastato Jaya” was chosen as the motto of  the Supreme

Court.

The phrase ØÌô Ï×üSÌÌô ÁØÑ is a recurring expression found in the Mahabharata

on fifteen occasions. It conveys the idea, “Where there is Dharma, there will be victory.”

In Mahabharata - Udyoga Parva, Dhritarashtra to Sanjay:

âßǘ ˆß×æØÌèØéQ¤´ Öæáâð Âýæ™æâ´×Ì•Ð
Ù ¿ôˆâãð âéÌ´ ˆØQ¤é´ ØÌô Ï×üSÌÌô ÁØÑÐÐ91

88 Supra note 25 at 8:15.

89 Ibid.

90 Supra note 11 at 8.

91 Mahabharata Udyoga Parva, 5:39:7 (Geeta Press, Gorakhpur, 2013).
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Meaning: ‘ÏëÌÚUæCý â´ÁØ âð ·¤ã ÚUãð ãñ́ ç·¤ Áô ·¤éÀ Ìé× ·¤ã ÚUãð ãô, ßã çßmæÙô´ mæÚUæ ×æ‹Ø ãñ ¥õÚU
™ææÙ âð ÂçÚUÂê‡æü ãñÐ Üðç·¤Ù ×ñ́ ¥ÂÙð Âé̃ æ ÎéØôüÏÙ ·¤ô ÀôÇ¸Ùð ×ð́ ¥â×Íü ãê¡, ØlçÂ ×ñ́ ÁæÙÌæ ãê¡ ç·¤
Áãæ¡ Ï×ü ãñ, ßãè´ çßÁØ ãôÌè ãñÐ

“Dhritarashtra is replying to Sanjaya saying that whatever you say is recognized by

scholars and is full of wisdom. But I am unable to leave my son Duryodhana,

even though I know that where there is Dharma, That’s where victory lies.”

In Mahabharata - Anushasan Parva, Bhishma told Duryodhana:

©Q¤ßæÙçS× ÎéÕéüçh´ ×‹Î´ ÎéØôüÏÙ´ ÂéÚUæÐ
ØÌÑ ·¤ëc‡æSÌÌô Ï×ôü ØÌô Ï×üSÌÌô ÁØÑH92

Meaning: .×ñ́Ùð ÂãÜð ãè ©â ÎéÕéüçh ¥õÚU ×´ÎÕéçh ÎéØôüÏÙ âð ·¤ãæ Íæ, Áãæ¡ ·¤ëc‡æ ãñ́, ßãæ¡ Ï×ü
ãñ, ¥õÚU Áãæ¡ Ï×ü ãñ, ßãè´ çßÁØ ãñÐ

“Where there is Krishna, there is Dharma; where there is Dharma, there is victory.”

This sloka implies the supremacy of Dharma over anyone. Here, Krishna in the

Mahabharata has been symbolized with Dharma. To understand Dharma, it is

necessary to read Krishna’s principles and character first.

Recently, individuals ranging from Supreme Court judges to prominent academicians

have questioned the relevance of  the Supreme Court’s motto, demanding its removal

on the grounds that it is religious in nature. Such interpretations are deplorable and

stem from a lack of understanding of our own Indic philosophy and an excessive

reliance on Western philosophy. Similarly, Brian Tamanaha, in his work, ‘A Concise

Guide To The Rule Of  Law’93, elaborated his  concern about the potential for the

Rule of  Law to turn into Rule by judges or lawyers. Judges in many systems have

become more assertive in their decisions, sometimes stepping into political matters,

particularly when interpreting broad laws like those involving human rights. This

can make judges a target for political attacks, leading to a politicized judiciary,

which reduces the independence of  the courts and weakens the Rule of  Law.

Judges need to maintain a careful balance, applying the law while recognizing the

limited role that courts should play in the larger political system.94

To understand this conflict of  law and Dharma, we need to turn the pages of

European history, where the tension between church and king was evident and

escalating, ultimately leading to the division of Christianity into Catholicism and

92 Mahabharata Anushasan Parva, 13:153:39 (Geeta Press, Gorakhpur, 2013).

93 Supra note 2.

94 Ibid.
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Protestantism. When crimes were committed, disputes often arose over whether

the perpetrator should be tried under the secular law of the state or under religious

canon law. The thirst for power exacerbated the conflict. Eventually, roles were

divided: In medieval Europe, laws made by secular authorities, such as kings or

rulers, were considered secular law. These laws governed the affairs of  the state

and its subjects. Conversely, laws made by the church, particularly the Catholic

Church, were known as canon law, dealing with matters concerning the church,

clergy, and religious practices.95

Canon law is still applicable within the Catholic Church and its institutions

worldwide, including Vatican City, where it serves as the legal system for church

governance and matters related to faith and doctrine.96 This separation made the

king the most powerful sovereign, and his words became the rule of  law. In a

democracy, the king was replaced by a democratically elected government, and

laws passed by the legislature became the rule of  law. However, this raises a crucial

question: In a modern democratic system, where numbers matter for a particular

party to form the government, and most political parties are involved in appeasement

to consolidate their vote bank, does the elected government truly represent the

collective will of  the people? Brian Tamanaha had a concern that the Rule of  Law

is that, by itself, it doesn’t guarantee democracy, respect for human rights, or just

laws. Just because a legal system follows the Rule of  Law doesn’t mean that the

laws are good or deserving of  obedience. In situations where the law supports an

authoritarian regime, imposes unwanted values on the people, or is used by one

group to oppress another, the Rule of Law can actually reinforce that oppression.

So, while the Rule of  Law is necessary for a fair legal system, it’s not enough by

itself.97 Perhaps this is what compelled Rawls to imagine a ‘Veil of  Ignorance,’

behind which lawmakers create laws that are good for all.98

However, we all know this is a hypothetical situation and not actually possible.

This is why many new legislations, instead of resolving conflicts, create more

litigation. If  laws themselves are not free from the infirmities of  biasness, how can

they establish a true Rule of  Law? Brian Tamanaha was cautious about how the

Rule of Law is used in rhetoric. Many abuses have been committed by governments

that claim to uphold the rule of law but don’t actually follow it. The rule of law is

a powerful ideal that can be used by political leaders to justify their actions, even

when they are violating the very principles they claim to support. This undermines

95 Supra note 86.

96 Ibid.

97 Supra note 2.

98 Supra note 86.
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trust in the rule of  law, and the only solution is to hold leaders accountable to legal

standards and not be deceived by empty promises.99 The crux of  the matter is, if

the Rule of Law is based absolutely on man-made laws, then actually it can never

be truly achieved. Rather, the Rule of Law must be based on Dharma which is

deeply rooted in the ancient Bharatiya society.

V. Conclusion

The prevailing judiciary, along with certain intellectuals and possibly even Dicey,

often emphasizes the superiority of human intellect. However, human intellect has

its limitations. In contrast, it is the intellect of  nature that holds ultimate supremacy.

This is why courts worldwide turn to natural law to address the shortcomings of

man-made laws. Concepts such as natural law, due process, and the law of  good

conscience are essentially various forms of  Dharma. The Indian Supreme Court’s

motto, “Yato Dharmastato Jaya,” reflects this principle, and the powers granted under

articles 32, 136, and 142 are designed to uphold it. In essence, Dharma forms the

foundation of the basic structure of any Constitution.

In Bharatiya philosophy, Dharma extends the role of  the sovereign beyond mere

written laws, assigning duties to protect not only land, animals, birds, rivers, forests,

and the environment but also the entire universe. Dharma plays a crucial role in

shaping various branches of jurisprudence, including environmental jurisprudence,

restorative jurisprudence, compensatory jurisprudence, and animal rights

jurisprudence, among others. Therefore, Dharma represents the ultimate goal, with

the judiciary serving as a mechanism to realize it through the framework of  laws.

99 Supra note 2.
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THE HUMAN RIGHTS LAW AND THE INDIAN

KNOWLEDGE SYSTEMS: LOCATING CONTRASTS

AND PARALLELS OF A RIGHTS BASED APPROACH

IN THE INDIAN TRADITION

Anita Yadav & Alankrita Jasaiwal*

Abstract

Human rights law is not a novel concept and has existed in various traditions and

civilisations since ancient times. The Indian tradition, as part of the Indian knowledge

system, encompasses vernacular and Sanskrit writings from early India. This paper

seeks to identify the parallels and contrasts between the modern system of human

rights – centered on a rights-based concept, and the duty-based tradition of India.

Part I of the paper serves as the introduction. Part II discusses the concepts of the

Indian Knowledge Systems and human rights. Part III delves into the exploration

of human rights in the Indian tradition divided into - (a) basic principles of Indian

traditions that correspond to the tenets of human rights, (b) The duty driven

concept of dharma, and (c) The shift from a duty-based approach, where the anchor

of law in society is ‘duty’, to a rights-based approach, in which individual rights

form the basis of  law. The paper then delves into a discussion on custodian of

human rights in India: the Indian constitution and the post-colonial developments

that led to its creation as a rights-based document. Part IV focusses on re-imagining

the rights-based approach to address issues within the model, and Part V concludes

the paper.

Key words: dharma, Indian Knowledge Systems, Indian Tradition, Human

Rights Law.

I. Introduction

II. The Indian Knowledge System and The Human Rights Law -

Understanding the Concepts

III. Human Rights and The Indian Tradition

IV. Reimagining the Rights Based Approach on the Duty Driven

Concept of the Indian Knowledge Systems-Looking for Solutions

V. Conclusion

I. Introduction

THE JURISPRUDENCE of the modern system of human rights as understood

and perceived is largely a construction of western ideas and is based on a ‘rights’

model. This model evolved in the Western world owing to the historical situations

* The first author is an Assistant Professor (Senior Scale), Campus Law Centre, University of

Delhi and second author is a lawyer practicing in Delhi.
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that incorporated the need for the concept of ‘rights’ which are vested in an

‘individual’ against the ‘State’. The documents that are currently considered the

Magna Carta of human rights were drafted on the western perception of certain

‘claims’ that clothed every human being, just by the virtue of their birth as ‘humans’

which must be exercised and protected from the perpetrators- the State. These

include the Universal Declaration of Human Rights (UDHR) and the United

Nations Charter.

However, this concept of  ‘rights’, though recognised as ‘universal’ today, has not

been the same globally as it is seen as different in different parts of the world. The

ancient Indian civilisation, for instance, evolved with distinct historical circumstances

that gave rise to the concept of ‘duty’ or ‘dharma’ which ensured that societies

existed and operated based on duty-driven obligations on both the State (the rulers)

and the subjects. But this does not imply that human rights were entirely absent in

traditional Indian societies. It simply means that the Indian system functioned on a

different model where the obligations of duty (based on morals) ensured that no

‘rights’ (as known today) of others were hampered or violated, and the system

checked the violations through social sanctions. However, the advent of  colonisation

introduced the need to demand the rights of  self-determination. Attempts to locate

these rights in the early Indian tradition introduces analogies and disanalogies- while

some modern rights can be fully accommodated, some became essential only in

post-colonial India due to historical integration. This paper examines the extent to

which the concept of modern human rights can be traced within the Indian model

(within the defined scope). To achieve this, it discusses the contrasts and similarities

between the Indian tradition, a facet of the Indian Knowledge System, and modern

human rights.

II. The Indian Knowledge System and The Human Rights Law -

Understanding the Concepts

2.1 The Indian Knowledge System and the Indian Tradition

“ÙæçSÌ çßlæâ×´ ¿ÿæéÑÐ” (“Nasti vidyasamam Chakshu.”)1

The above mentioned ‘shloka’ from the Sanskrit texts of Mahabharat summarises

effectively the value of knowledge which no vision can equate. Such valuable and

unparalleled knowledge was found in ancient and medieval India which were hubs

of  information. Thinkers and philosophers were producing creative literature,

working on resolutions to old and difficult problems and expressing them in an

1 Mahabharat 12.169.33. It literally translates to “there is no vision equal to knowledge”.
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organised manner, thereby, contributing heavily to new bases of  knowledge.2 They

possessed what we now term as Indian Knowledge Systems, which may be

understood as an umbrella term for vernacular and Sanskrit writings in disciplines

ranging from philosophy, linguistics, hermeneutics to sciences of  mathematics,

astronomy and medicine.3 Composed in more than twenty languages that included

Sanskrit, Hindi, Gujarati, Marathi, Tamil Telegu, Kannada, Assamese, Malayalam

and even Persian and Arabic (and many more), these comprised of theological

accounts, religious poetry and philosophy.4 This vast knowledge system preached

of  the tenets of  duty, peace, harmony and propagated the notion of  human welfare,

which was at the root of  these discourses. In other words, humanity and human

rights were the principles on which the Indian knowledge system was based.

The advent of colonisation, however, cultivated a decline in these knowledge systems

by their destruction and slow erosion. Sheldon Pollock observes that while studying

the manuscripts based on Indian Knowledge Systems, his attempts to inventory,

translate and digitalise the many scholarly Sanskrit texts (including vyakarna, nyaya,

ayurveda, alankarsastra etc) led him to discover the endpoint of  this vast knowledge

base with ease- the British colonial domination that set the deterioration and

thereafter, altered the knowledge system to the unknowable.5 Perhaps, Pollock’s

own words can describe this better-6

(Tracing) The endpoint was largely unproblematic: It is set by the

consolidation of English colonial domination (Thanjavur was taken

by Wellesley in 1799, Varanasi was ceded to the British in 1803, and

the Peshwas of Maharashtra were defeated in the course of the

following decade), after which point the rules of the Indian knowledge

game were unrecognizably transformed.

Nevertheless, the Indian tradition that existed prior to the colonial domination can

be located in the historical and legal accounts, and with them the concept of human

morals that the Indian concept has preached of, can be discovered. These human

values-based concept of ‘rights’ (not rights as express claims but rights as values)

can be traced in the Indian traditions across periods. Exploration of  traditions

2 Pollock, Sheldon “Indian knowledge System on the eve of colonialism” [2000] Intellectual

History Newsletter, 22, available at: https://vishwavahini.wordpress.com/wp-content/

uploads/2019/02/indian_knowledge_systems-1.pdf  (last visited on August 29, 2024).

3 Id., at 2.

4 Ibid.

5 Sheldon Pollock, “Introduction: Working Papers on Sanskrit Knowledge-Systems on the Eve

of Colonialism” 30 Journal of Indian Philosophy 431, 432 (2002), available at: https://

www.jstor.org/stable/23496915 (last visited on September 6, 2024).

6 Ibid.
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while understanding the concept of human rights is essential as traditions bear the

capacity of enhancing the realisation of these rights by providing a cultural support

to the ideas that promote them.7 The discussion starts with the question- what is

the Indian tradition? Is it based on the core religious values of only Hinduism, or

does it also include the developments that transpired in the later centuries that

made it a poly-religious land?

The answer lies in the rich cultural history of India. But first it is necessary to

understand that although today the word ‘Hindu’ is associated with the followers

of  the sect of  Hinduism,8 India is a secular state that was carved out from its

historical experiences that gave it its distinctness of  character. These experiences

have resulted in shaping the identity of this vast nation as a multi-religious, multi-

ethnic, multi-racial and multi-cultural land that the constitution recognises as its

‘rich heritage’.9 The concept of dharma in the ancient Indian tradition enshrines

many principles that are parallel to modern human rights and which seek the

maintenance of  peace in the larger cosmic order.10 In fact even in modern India,

dharma is accorded substantial value and this is why the emblem of  the Supreme

Court of  India states: ØÌô Ï×üSÌÌô ÁØÑ11 (Yato Dharmastato Jaya) which

translates to “where there is righteousness, there is victory.”12 Dharma is not just a

parallel of human rights, it is a much larger concept which encompasses all reality-

known and unknown.13 Seen this way, dharma is a secular and universal concept.14

In fact, secularism can be traced in the Indian tradition since the ancient times: the

Dharmakosha states: Âæàæ‡ÇçÙ»×Ÿæðç‡æÂé´»ßÚUæÌ»‡ææçÎáé; â´ÚUÿæðˆâ×Ø´ ÚUæÁæ Îé»ðü ÁÙÂÎð
ÌÍæÐv5 (“Pâs�and�anigamaœre�ipungavarâtagan�âdic�u; Sanraks�etsamayam�

7 Mahendra P. Singh, “Human Rights in the Indian Tradition: An Alternative Model” 2(2) NUJS

Law Review 145, 149 (2009), available at: http://www.commonlii.org/in/journals/

NUJSLawRw/2009/9.html (last visited on September 1, 2024).

8 Id., at 149.

9 Id., at 150.

10 Surya Subedi, “Are the Principles of  Human Rights “Western” Ideas? An Analysis of  the Claim

of  the “Asian” Concept of  Human Rights from the Perspectives of  Hinduism” 30 California

Western International Law Journal 54 (1999), available at: https://scholarlycommons.law.cwsl.edu/

cwilj/vol30/iss1/3. (last visited on September 1, 2024).

11 Mahabharat 13.153.39 The verse is displayed on the emblem of the Supreme Court of India.

12 Anurag Deep, “Enforcement of  Human Rights through Duty Jurisprudence: A Perspective’

22 Journal of the National Human Rights Commission 211, 217 (2023), available at: https://

eoisantodomingo.gov.in/pdf/NHRC%20Journal%20__Vol.%2022,%202023%20(1-1-

23).pdf. (last visited on September 1, 2024).

13 Supra note 7 at 157.

14 Supra note 10 at 54.

15 Dharmakosha 70.
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râjâ durge janapade tathâ) which means that “the king should protect associations of

non-believers and believers in vedas, of traders, uncultured people in the forts and villages”16

Secularism was also observed during the period of  Ashoka, whose ideas of  ‘dhamma’

and ‘Buddhist Morality’ (also carved on edicts)17 were compatible with one’s existing

faith.18 It was observed during the times of  the Mughal ruler Akbar as well, who

advocated for a liberal religious policy and is known for abolishing the “Jaziya”

which was a tax imposed on non-Muslims.19 Prof. M.P Singh beautifully describes

this as - “This is the tradition to which Tagore and Iqbal have paid glowing tributes and of

which Akbar is as much part as Ashoka”.20

2.2 The conception of Human Rights

What are human rights? The simplest definition would be that human rights are

rights that adorn every individual by the most basic virtue of their biologically

being born as human beings. These are rights that must be realised as a fundamental

claim anywhere and everywhere regardless of  political, economic or social factors.

The office of the High Commissioner of United Nations Human Rights

Commission (UNHCR) states that “these universal rights are inherent to us all, regardless

of  nationality, sex, national or ethnic origin, colour, religion, language, or any other status.”21 In

other words, these rights are universal- but are they really? There is debate among

scholars on the question of  universality of  the current model of  human rights.

Some scholars have attempted to trace the character of universality in their present

form by comparing cultures but doubts are created as Asian and African

conceptions of human rights do not align with that of the western world.22 These

doubts are further amplified as the present structure of  human rights (termed

‘universal’) is based on the experiences of  only the industrialised West which differs

16 B.N. Srikrishna, “Pre British Human Rights Jurisprudence” 3 NUJS Law Review 129, 137

(2010), available at:  https://heinonline.org/HOL/Page?handle=hein.journals/

nujslr3&id=133&div=&collection=. (last visited on April 3, 2024).

17 The VII Edict of Ashoka displays a tolerance towards all pasandas (religious sects) allowing

them to cohabit in the kingdom. See, Rajeev Bhargava, ‘Forms of Secularity Before Secularism:

The Political Morality of  Ashoka and Akbar’ in Saïd Arjomand and Elisa Reis, Worlds of

Difference 86 (SAGE Publications Ltd., 2013).

18 Id., at 100.

19 S.N. Sabat, “Human Rights in Indian Culture: A Bird’s Eye View” 12 The International Journal of

Human Rights 143, 152 (2008), available at: https://doi.org/10.1080/13642980701725319

(last visited on August 31, 2024).

20 Supra note 7 at 152.

21 ‘What Are Human Rights?’ (OHCHR), available at: https://www.ohchr.org/en/what-are-

human-rights (last visited on May 20, 2024).

22 Supra note 7 at 146.
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vastly from the rest of the world.23 This underscores the need to incorporate

global conceptions of human rights, as perceived by diverse cultures, into the

existing jurisprudence of modern human rights - a framework many believe to be

rooted in legal responses to European historical experiences.

On the other hand, those who believe that the current model of human rights is

universal contend that a dominant discourse that looks at the history of only the

twentieth century to study the evolution of human rights, neglects the fact that, the

international law was adopted at a time when most of the non-western world was

colonised.24 And yet, people from the western lands were not the only members

to contribute when the UDHR and other essential human rights instruments were

being drafted.25 The joining of Asian nations, in fact, led to signature of the most

of  the human rights law known today.26  In the 1993 World Conference on Human

Rights that happened in Vienna, various Asian nations (China, Indonesia and Malaysia)

expressed opinions about the need to view human rights in the light of  a state’s

cultural and historical background.27 The Bangkok Declaration of Human Rights

(paragraph eight) while recognising them as universal, highlights the requirement

of associating them to regional, cultural, religious and historical peculiarities of

States.28

Whether one believes in or expresses doubts about the ‘universality of the current

model of human rights’, what cannot be disputed is its evolution from ideas around

the world. While for some, human rights emerged from religious and philosophical

discourses, for others they were born out of  rationalism and intellectual reasoning.29

Some cultures cultivated these from compassion needed to soothe sufferings and

some developed these as a reaction to revolutions and upheavals. The rights were

born out of  ‘Visions’ of  not one but many.30 These visions were rarely simplistic

ideas demanding claims. They were instead complex thoughts and judgments that

emerged from sometimes overlapping and sometimes distinct set of circumstances

and conditions that were observed over different time periods.31 These rights

23 Ibid.

24 Supra note 10 at 58.

25 Id., at 61.

26 These include the UDHR, the International Covenants of 1966-the ICCPR and the ICESCR,

CRC and other conventions. See ibid.

27 Supra note 10 at 46.

28 Id., at 47.

29 Paul Gordon Lauren, The Evolution of International Human Rights: Visions Seen 2 (3rd edn.,

University of Pennsylvania Press, 2011)     .

30 Ibid.

31 Id., at 5.
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were, in fact, never bred as ‘human rights’ at all, they evolved from discussions and

conversations centred around the notion of  ‘duty’, far before the term ‘human

rights’ was ever adopted.

Therefore, it is essential to rediscover the roots of human rights as found in various

civilisation and religions. For instance, the Hindu Scriptures- Vedas and Upanishads

(which form a part of  the Indian Knowledge System) that have existed in the

Indian tradition since ancient times, talk about the universality of divine truth and

the sacrosanct nature of life.32 They preach of strict adherence to the notions of

dharma (duty) and sadachar (good deeds) and highlight the importance of morals

that include selflessness towards those in pain. The Manav Dharma Shashtras are

texts that speak particularly of  moral duty towards the hungry, poor, sick and

those suffering.33 Most cultures around the world, therefore, believed in human

rights, only not as the modern construct that sees rights as claims but instead as

duties aimed at human welfare. Paul Gorden Lauren in his book “Visions and the

Origins of Human Rights” explains the evolution from a system of duties to a rights-

based model. He states- “ideas about human duties, or what one is due to do, led quite

naturally to ideas about human rights, or what is due to one.”34

The development of  human rights in its present form as ‘claims’ against the State

have been gradual in the most non-western traditions. The evolution from duty

driven obligations to rights-based assertions occurred owing to the advent of

colonisation and the need of  self-determination that compelled people to ask for

demands to self-govern their own territories.35 As non-westerners joined troops in

the two world wars, the nationalism of Asian and African colonies peaked seeking

rights and freedom from their colonisers.36 Appalling instances of  violence and

brutality forced people to rebel and seek rights beyond that of  self-determination.37

All these factors led to the internationalisation of the concept of rights as assertive

claims. It is interesting to note that colonisation also impacted the historical discourses

as post-colonial trade was different from fair pre-colonial trade which was

conducted on an equal footing.38 The European colonisers dominated not only the

political independence of colonies but also the discussions surrounding trade,

thereby, establishing the perception that any arrangement like international law had

32 Supra note 29 at 6.

33 Id., at 7.

34 Supra note 29 at 11.

35 Id., at 90.

36 Ibid.

37 Ibid.

38 Supra note 10 at 60.
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never existed before the twentieth century.39 Prof. Surya Subedi40, the British-

Nepalese Jurist, calls the formation of  the modern international law as the

“decolonisation of international law”, contending that it was universal before the

advent of colonisation and became universal again after the dark period ended.41

While modern international human rights law may be understood as the expansion

and codification of state practices derived from the principles and ideas of traditions

around the world,42 there is a need to reassert the narrative that at the core of

human rights lies the collective philosophies and ideas of  various traditions.

III. Human Rights And The Indian Tradition

3.1  Tenets of  inclusiveness and tranquillity

The Indian tradition has always been inclusive and sees the entire world as a family.

This is evident in the declarations of   “ßâéÏñß ·¤éÅUé`Õ·¤`æ÷” 43 (“Vasudhaiv

Kutumbkam”) and “âßðü Öß‹Ìé âéç¹ÙÑ, âßðü â‹Ìé çÙÚUæ×ØæÑ” 44 (“sarve bhawantu

sukhinah, sarve santu niramaya” ) which promotes global peace and harmony.45

In fact, the exploration of the old Indian ancient and medieval texts, philosophies,

ideas, literatures and political discourses makes one see how human values and

duties (human rights as such) are at the core of the Indian tradition.46 The Indian

king Ashoka the great is known for his benevolence and the propagation of the

policy of  dhamma  or non-violence.47 To propagate dhamma, his reign featured edict

pillars with carvings that mentioned principles such as social equality and freedom

from torture, which were engraved as political directives.48 These were later invoked

by philosophers like Chaitanya49 to preach equality and fight the distinction caused

39 Ibid.

40 Surya Prakash Subedi is a Professor of International Law at the University of Leeds. He is

also a member of Institut de Droit International and the visiting faculty of the human rights

law programme at the University of Oxford.

41 Supra note 10 at 60.

42 Id., at 58.

43 Maha Upanishad Chapter 6, 71-75. Vasudhaiv Kutumbkam means that everyone on earth is

part of  the same family and creations of  the almighty.

44 The literal translation of the phrase is that everyone should live in happiness and be free from

grief and illnesses. Though the exact source is not clear, the shloka appears with some variations

in Garuda Purana 2.35.51.

45 Supra note 19 at 146.

46 Id., at 144.

47 Supra note 29 at 13.

48 Ibid.

49 Chaitanya Mahaprabhu was a Vaishnava Hindu Saint and a devotee of  Lord Krishna.
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by the varnashrama system, teaching the followers that ‘humanity’ is the one and

only caste.50

The medieval period in India saw reformist movements that aimed to cleanse the

contaminated ideologies of religious differences and brahmanical orthodoxy- the

Bhakti movement preached that ‘Brahm’ or soul alone is the supreme power and

all else is ‘mithya’ or myth and any barriers of caste and religion are unjust as for

supreme power, everyone is equal.51 In the twentieth century India, champions of

truth and non-violence like Mahatma Gandhi talked about the religion of humanity

being the supreme religion.52 His views stressed on border-lessness of humanity-

he stressed upon internationalism where people were equal regardless of national

boundaries.53 These instances show that the India throughout history has been a

proponent of  the ideology of  human rights. India’s glorious past of  dharma has

not just propagated the ideals of equality and tranquillity but also inspired states by

preaching duty. Prof. Subedi describes how Kautilya’s54 writings in Arthashastra,

attribute the welfare of  the king in the welfare of  his people and thereby, direct

him to live a life of dharma.55 It is interesting to note that the European historian

Alexandrowicz in his book ‘Law of the nations’ claims that Arthashatra had an influence

on the European civilisation and western rules of  international law.56 He states, as

quoted by Prof. Subedi, that “Kautilyan principles, whether in their original formulation or

reproduced in the later classic works, exercised a definite influence on our [Western] system of  the

law of nations….”57 According to him, the trend of ‘secularisation’ was introduced

by Kautilya as, (Alexandrowicz quoted) “…the remarkable feature of this system is the

separation of the religious function from political power”.58 In fact, the idea of ‘the modern

form of  ‘constitutional monarchy’ can be traced from Arthashastra, where Kautilya

50 Supra note 29.

51 Supra note 19 at 154.

52 Ibid.

53 Ibid.

54 Chanakya (c. 300 BC) also known as Kautilya was a prominent minister and a political

consultant in the court of the great Indian king Ashoka. He is famous for his Arthashatra

which was an organized treatise on administration. See ‘Kautilya’ (Oxford Reference), available

at: https://www.oxfordreference.com/display/10.1093/oi/authority.20110803100031459

(last visited on September 5,  2024).

55 Supra note 10 at 51.

56 Id., at 50.

57 Ibid. (See also C.H Alexandrowicz. Kautilyan Principles and the Law of Nations (1965-

66)301, 312).

58 Id., at 56. (See also Alexandrowicz 304).
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states- “[the king] shall not consider as good only what pleases him but treat as beneficial to him

whatever pleases his subjects.”59

3.2 The duty driven concept of  obligations in the Indian Tradition-

“Dharma”

From the above-mentioned paragraphs, it is evident that human rights have evolved

from ‘visions’ of  not one but many civilisations, their thoughts, beliefs and actions.

This paper would now delve into the jurisprudence of dharma in the Indian tradition

and explain how it has always encompassed the treasure of world peace and

human rights.

Human rights in the Indian tradition find their roots in the duty-driven concept.

While there is no equivalent translation of ‘human rights’ available in Sanskrit, it is

such owing to the emphasises on dharma and karma i.e., duty and actions.60 The

term ‘adhikar’ which is a literal translation of  the word ‘right’ makes an appearance

in the dharmashastra61 less frequently when compared to the word dharma which

appears many times.62 The expression “dharma”, scholars argue, is wider, as it denotes

both “justice” and “propriety” against than the expression “rights” which is only

“claim”.63 Perhaps a historical account would best describe how important duty

was in the Indian tradition,64-

An incident from the Rajatarangini of Kalhana, describes how essential duty was

considered by King Chandrapida, when a cobbler, whose land was acquired by the

government for temple construction, appealed to him to restore the acquired land

and let the cobbler live in peace. While appealing for justice the cobbler states-

çÙØ`ØÌæ×÷ çßçÙ×æü‡æ´ ØÎ÷ ¥‹Ø˜æ çßÏèØÌæ×÷ ÂÚUÖêç× ¥ÂãÚU‡æ âé·¤ëÌ´ ·¤Ñ ·¤Ü´·Ô¤Ì Øð ÎýCæÚUÑ
âÎâÌæ×÷ Ìð Ï×ü çßÙé»‡ææ ç·ý¤ØæÑ ßØ×ðß çßÎÏ×pðÌ ØæÌé ‹ØæØð‡æ ·¤ô ¥ƒßÙæ65 (“Niyamatam

Winirmanam Yadhyanyatra Vidhiyataam; Parabhumyapaharen Sukritam Yah

Kalankayet; Yeh Drashtarah Sadasatam Teh Dharmawigunaah Kriyaah; Wayameb

Widadhmaschet Yatu Nyaayen Kotdhwana”) which means “Stop the construction or move it

elsewhere. Who wants to incur the blot of  grabbing someone’s land on one’s merits! If  we, the

59 Arthashastra 1.19.34. See, id., at 51.

60 Supra note 7 at 152.

61 Dharmashastras are a collection of scriptures that include the texts of Upanishads, Puranas, up-

puranas and Smritis. See supra note 10 at 51.

62 Id., at 155.

63 Ibid.

64 Narrated by Justice B.N Srikrishnan at a lecture delivered at West Bengal University of

Juridical Sciences. See supra note 16 at 137-138.

65 Kalhana Rajatarangini Chapter 4, 59-60.
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overseers of good and bad deeds, indulge in acts opposed to Dharma, then who will follow the path

of justice?”66

When the king rebuked his officers and told them that his dharma is to ensure that

his subjects are happy and grabbing the land of someone is taking the path opposite

to that of justice, the cobbler says- ÚUæÁÏ×ü ¥ÙéÚUôÏðÙ Âßü•ææ ÌØôç¿Ìæ, SßçSÌ Ìé•Ø´ ç¿ÚU´
SÍðØæ Ï×ü÷Øæ ßë•æǽÌ ÂhçÌ ÎàæüØÙ÷ §üÎëàæèã Ÿæhæ ŸæhðØæ Ï×ü¿æçÚU‡ææ×67 (Rajdharmanusaaren

Parvatta Tabochita; Swasti Tubhyam Chiram Stheya Dharmya

Brwittant paddhatih; Darshayattridrushishraddhah Shradhdheya Dharmachaa

rinam”) which means- “it was appropriate for you to yield to another in accordance

with Rajdharma. May you prosper and live long establishing the path of  dharma.

Seeing such a faith in dharma of  yours, others would follow dharma.”68

The Indian tradition does not see State as the sole institution that can transgress

human rights.69 In fact, it does not see the concept of  human rights as claims or

freedoms against the State at all.70 Human Rights in the Indian tradition, are instead

a concept in which individuals are empowered enough to attain their best life

possible.71 A question that arises is- Can ‘Dharma’ be considered as the modern

equivalent of law? It is not easy to answer this question as dharma takes many

forms. Some scholars argue that dharma is “law as such” as it contains most

discourses around law.72

Others contend that it contains elements that can classify it as law, but it is larger in

ambit than positive law as it is above the king and the State.73 Kautilya’s Arthashatra

mentions guaranteed protection to the people by vesting a duty in the ruler to

perform his obligations in accordance with the Rajadharma which many considered

the ancient form of  constitutional law.74 The following Shloka mentioned in the

Arthashastra places an obligation on the king to ‘rule on the masses (prajah) in

accordance with dharma (righteousness)’.

66 As quoted by Justice Srikrishna. See, supra note 16 at 136.

67 Kalhana Rajatarangini Chapter 4, 75-77. See also ibid.

68 Ibid.

69 Supra note 7.

70 Ibid.

71 Ibid.

72 Edited by Patrick Olivelle (tr), A Dharma Reader: Classical Indian Law (Columbia University

Press 2016) at 4.

73 Supra note 7 at 157.

74 Supra note 16 at 135.
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â Ï×ðü‡æ ÂæÜØðÌ÷ ÂýÁæÑÐ75 (“Sa dharmaen pâlayet prajâh”)

As discussed above, the evolution of human rights happened around the notion

of  not rights but duties. This is to say human rights is a far recent term, but much

before it was used, rights were not considered as entitlements, instead they became

assertions after their development from the crystallisation of visions of various

civilisations as an off-shoot of  human duties.76 The society in the Indian tradition

was governed entirely by dharmic principles.77 Everyone in the society was bound

by their respective dharma- the duty of  an individual which when done properly

gave rise to the ‘right’ in another individual, and this is how the collective social life

of individuals was governed i.e. instead of rights, duties were the foundation.78

Hohfeld, a German jurist of  the twentieth century introduced a chart of  jural

relations in which rights and duties are seen as jural correlatives i.e. if A has a right

against B, then B is under a corresponding duty to A.79 Theoretically speaking,

according to Hohfeld, a right in one imposes a duty on another to not disturb that

claim. Now, if  this was to be considered in an opposite situation, it would go like this-

if  A has a duty towards B, B will have a corresponding right against A to fulfil that duty.

However, as Prof. Singh rightly points out, an argument that may counter this is-

what measures apply when due to the non-fulfilment of  duty, the right too is not

realised?80 Undoubtedly, in today’s world attributing duties to the State against

express rights in individuals and simultaneously attributing individual duties in persons

against rem to grant everyone the rights is a model that is difficult to function,

unless all individuals are taught to do their duty as assigned to them.81 This is where

the State has to monopolise the rights to distribute them and this, as prof. Singh

observes, is why the western civilisation developed a rights based model.82 However,

this is where a sharp contrast can be drawn between the concept of rights in the

Indian traditions and the western traditions- the Indian model functioned on a

duty-based approach because in the Indian tradition, the concept of  dharma bound

even the king. It was the king’s dharma to protect his people. The “Kamandakiya

75 Arthashastra, Book 1. It literally translates to ‘the king must rule over his people with

righteousness’.

76 Supra note 29 at 6.

77 Supra note 16 at 132.

78 Ibid.

79 Wesley Newcomb Hohfeld, “Fundamental Legal Conceptions as Applied in Judicial Reasoning”

26 The Yale Law Journal 710 (1917), available at: https://www.jstor.org/stable/786270. (last

visited on Apr. 24, 2024).

80 Supra note 7.

81 Ibid.

82 Ibid.
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Nitisara” a treatise on Rajdharma (duty of the ruler) authored by a Kamandaka, a

disciple of Kautilya states:

¥æØéQ¤·Ô¤•ØpôÚUð•ØÑ ÂÚUð•Øô ÚUæÁÕÜæjØæˆæ÷; Âëç‰ßÂçÌÜôÖæ‘¿ ÂýÁæÙæ´ Â@ÏæùÖØ`æ÷•;
Â@Âý·¤æÚ U×ŒØðÌÎ÷ÂôØæ× ÙëÂçÌçÖÖë üàæ`æ ÷•Ð83 (“Aayuktakebhyaschorebhyah

ParebhyohRajballatbhaat; Prithwipatilobhachch Prajanam Panchadhavayam;

Panchprakarmapyetadpohyam Nripatebharyam”)

which means that “subjects require protection against wicked officers, thieves, enemies of the

king, Royal Favourites and more than all against the greed of  the king himself. The king should

insure the people against these fears”84 In fact, the Brihadaranyaka Upanishad describes

dharma as the “protector of  the weak”, and thereby, people were within rights to

challenge the powers of  an unjust king.85 Centuries before jurists like Duguit asserted

that the ‘only right one has is to do his duty’86, the Bhagavad-Gita87 had declared (as

is believed to have been said by Lord Sri Krishna)- ·¤×ü‡ØðßæçÏ·¤æÚUSÌð ×æ È¤Üðáé
·¤Îæ¿Ù88 (“Karmanyewashikaratse Ma Phaleshu Kadachan”) which translates

to “do your duty without seeking the reward.”89 In line with this principle of the

Bhagavad Gita, Mahatma Gandhi called India, “Karma-Bhoomi” i.e. “land of duty”

where duty is preached first and foremost as opposed to “Bhog-bhoomi” or land of

“enjoyment.”90 All this is not to say that in the Indian tradition no one ever

contravened from their duty and a just society existed. The Varnashrama system

existed under the garb of dharma, despite surprisingly being most contrary to its

principles, subjecting a large population of the followers of Hinduism to unfortunate

discriminatory practices.91 Even though many reformation measures of  bhakti

movement, the ideologies of Buddhism, and Sikhism rose to combat it, a denial

of its existence even today cannot be made. While acknowledging this, it is also

important to state that every model will have its demerits. Violations occur in a

rights-based system despite the various safeguards to prevent them. It is important

83 Kamadaka V. 82-83. See also Supra note 16 at 135).

84 Supra note 16 at 135.

85 Ibid.

86 Harold J Laski, “A Note on M. Duguit” 31 Harvard Law Review 186 (1917), available at: https:/

/www.jstor.org/stable/1327672(last visited on October 23, 2024).

87 The Bhagavad-Gita is an ancient Hindu scripture that is considered the holy book in Hinduism.

See ‘Bhagavadgita’ (Oxford Reference), available at: https://www.oxfordreference.com/display/

10.1093/acref/9780191826719.001.0001/q-oro-ed4-00000997 (last visited on September

6, 2024).

88 Bhagavad-Gita, Chapter II Verse 47.

89 Supra note 16 at 133.

90 Id., at 133.

91 Supra note 7 at 159.
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to condemn the demerits of the system rather than criticising the system as a

whole, because owing to these blots the traditions like that of India have lacked

proper exploration. The Indian tradition is inclusive, peace promoting and while

its demerits deserve all the criticism they are subjected to, the tradition needs to

outgrow, evolve and shed them.

3.3 The shift to a rights-based approach: the Indian constitution and the

international human rights law

A question that arises in locating different approaches to law in the two systems i.e.,

the Indian and the western traditions is- why did different models develop in these

civilisations? Prof. M.P Singh makes an interesting argument here. He states that

since India did not have rulers who bore absolute power to the detriment of the

subjects, and therefore an episode on the need to revolt and seek preservation of

rights as claims, did not arise.92 Justice Radhabinod Pal93, has observed the reason

for the difference in the evolution of  these models. Justice Pal says that the assertion

of  rights as claims becomes necessary in a society where “the realisation of  one’s desire

comes in conflict with the interest of  others”.94 He further observes that in a society driven

by dharma where every individual is bound by their duty and no one’s dharma

conflicts with that of another, such possibilities do not appear true because such a

social order bars the individual from trespassing upon the will of others and expects

them to abstain from doing evil. 95 And it is therefore that India never developed

the rights-based approach as in the duty-based model even the king was below

dharma. The Brihadaranyaka Upanishad describes “Dharma as the King of  Kings”

in the shloka-

ÌÎðÌÌ÷ ÿæ˜æSØ ÿæ˜æ´ Øh×üSÌS×æh×æüˆÂÚU´ ÙæSˆØÍô ¥ÕËØæ‹ÕçÜØæ‹â×æàææSÌðÐ96 (“Tadetat

Kshatrasya Kshatram Yaddharmastasmaddharmatparam nastyatho

Abaliyaanbaliyansamashanshte) which means “this dharma is the king of kings

and there is nothing beyond it as it enables the weak to prevail upon the mighty.” 97 Therefore,

in the Indian dharmic system, dharma was above all.

92 Id., at 165.

93 Radhabinod Pal was an Indian Jurist who was a member of the International Law Commission

and is famous for his dissenting opinion in the International Military Tribunal for far east.

94 Supra note 7 at 166. See also, RADHABINOD PAL, THE HISTORY OF HINDU LAW 180

(1958).

95 Ibid.

96 Brihadaranyaka Upanishad, 1.4.14. It literally translates to -that is the Kshatriya’s Kshatriya

Dharma, and there is nothing superior to Dharma, for the weak and the strong.

97 As quoted by Justice B.N Srikrishna. See, Supra note 16 at 133.
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In the dark age of colonialism, however, a conflict of interests arose as the British

imperialist lords, with their lust for India’s wealth, deteriorated it part by part and

revolutions and uprisings seeking rights arose in most provinces. While the colonial

masters, by forcing the people to revolt and ask for express rights (including that

of  self-determination), did get the people to invoke the European ideology of

‘rights against the state’, many authors have observed that the British were not the

inspiration behind the idea. For instance, in his work on the economic and human

rights on India’s past titled “Human Rights and Economic Development: The Indian

Tradition”, Satish Kumar states that “If  any Western Nation is to be credited with any

bearing on the Indian conception of  human rights, it is France and the French Revolution. The

concepts of  liberty, equality and fraternity attracted the attention of  even the far-off  Indians.”98

The western influence in demanding rights was not brought in India by the British,

but it was rather the French revolution, the ideas of which were distributed to the

masses by Indian freedom fighters, thus, compelling them to revolt.99

After independence, India was set to repair the damage of 200 years of subjugation

and plunder and thus, required a framework where the state could play an active

role in granting and fulfilling rights. The objective resolution moved by Pandit

Jawahar Lal Nehru on September 13, 1946, aimed to draw a constitution that

incorporated the principles of  the international law and human rights documents.

It stated that “this ancient land attains its rightful and honoured placed in the world and make

its full and willing contribution to the promotion of world peace and the welfare of mankind.”100

These resolutions were shown support in the Constituent Assembly Debates,101

and therefore, the fundamental rights and the directive principles of State policy

were adopted encompassing these principles.102 Dr. B.R Ambedkar offered a

Constitution with a “Rights with Restrictions” model where fundamental rights

were guaranteed, subject to the imposition of ‘reasonable restrictions’,103 which the

citizens were duty-bound to follow.104 Even though fundamental duties were added

98 Supra note 16 at 130. See also Satish Kumar, “Human Rights and Economic Development:

The Indian Tradition” 3(3) Human Rights Quarterly 47-55, 48 (1981).

99 Ibid.

100 ‘13 Dec 1946 Archives’ (Constitution of India), available at: https://

www.constitutionofindia.net/debates/13-dec-1946/(last visited on Apr. 8, 2024); Constituent

Assembly Debates Vol 1, 1.5.4 Objective Resolutions Point 8.

101 Id., at 1.5.21.

102 Das Saumendra and N Saibabu, ‘Indian Constitution: An Analysis of the Fundamental Rights

and the Directive Principles’ (2014), available at: https://papers.ssrn.com/abstract=2592382

(last visited on September 6, 2024).

103 Art. 19(2)- 19(6) discuss the reasonable restrictions on the rights guaranteed under art. 19(1)

and art. 25 too contains reasonable restrictions.

104 Supra note 12 at 218.
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in 1976 to the Constitution as Part IV-A, the Constitution has the notion of  duties

on citizens in Part III as well, through its horizontal effect.105 Duties are inherent on

both States and individuals in article 14: equality before law encompasses educational

rights of  socially and educationally backward citizens, SCs, STs and EWS sections

of citizens against the private sectors; article 15: imposes a duty on everyone to not

discriminate on grounds of race, caste, sex, place of birth or religion; article 18:

prohibits practice of  untouchability in any form; and articles 23-24: prohibit and

criminalise human trafficking, forced and child labour.106 In fact, even the Preamble

to the Constitution, is a document in which “we the people of India” have “solemnly

resolved” and made to ourselves certain promises, which are implied duties on

each and every citizen.107 Thus it cannot be disputed that despite choosing a rights

based developmental approach, our Constitution makers did not shun the historically

rich ideology of  duty.

As the human rights jurisprudence widened with the adoption of the international

covenants, judicial activism and open interpretations of the provisions of rights in

the constitution extended them to include the new civil and political and economic

and social rights. Landmark judgments that expanded these rights include Maneka

Gandhi v. Union of  India108 (right to life and personal liberty), Olga Tellis v. Bombay

Municipal Corporation109 (economic rights like the right to livelihood) and various

others. Inspired by the adoption and the endorsement of  the Paris Principles at the

United Nations, India enacted its Protection of the Human Rights Act, 1993, soon

after pledging its allegiance to human rights in the World Vienna Conference.110

Under the act, the National Human Rights Commissions were formed as bodies

that work in tandem with the rights vested in the constitution to further the human

rights. In fact, the definition of  “human rights” under the Act is wide enough to

encompass all constitutional guarantees and rights in the international covenants

relating to life, liberty and equality.111

105 The Apex Court had in the case of  Kaushal Kishore v. State of  UP discussed the horizontal

presence of duty on individuals when Constitutional rights influence private relations.

106 Id., at 220-222.

107 Id., at 223.

108 Maneka Gandhi v. Union of  India, AIR 1978 SC 597.

109 Olga Tellis v. Bombay Municipal Corporation, AIR 1986 SC 180.

110 Arpita Sinha, “Human Rights Regulatory Regime in India: After Three Decades” 6 NUJS

Journal of  Regulator y Studies 40, 41 (2021), available at: https://heinonline.org/HOL/

Page?handle=hein.journals/nujsjlry6&id=191&div=&collection=. (last visited on Apr. 2, 2024)

111 The Protection of Human Rights Act, 1993, s. 2(1)(d) states, “human rights mean the rights

relating to life, liberty, equality and dignity of  the individual guaranteed by constitution or

embodied in the International Covenants enforceable by courts in India”
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Despite having a different cultural approach to the concept of  rights in its history,

India as a nation has not only incorporated the notion of rights in its modern legal

system imaginatively, but also cultivated a rich jurisprudence of  human rights through

its court’s decisions. Though the traditional backing of  the values preaching humanity

and individual dignity have contributed vastly to the widening respect for rights,

however, in the modern day, a lot of  traditional knowledge seems to have been

forgotten and seeks revival.

IV. Reimagining The Rights Based Approach on The Duty Driven

Concept Of The Indian Knowledge Systems-Looking For Solutions

While almost all nations around the world now operate on the ‘rights’ model, this

approach has not eliminated human rights violations. On the contrary, the rights-

based approach is a pit of  ever rising need to expand and create new rights. At the

core of the duty-based model lies the element of ‘morality’ which compels the

bearer of  the duty to perform it, without pushing the burden of  enforcement on

the opposite party. Consider this, If  A and B are individuals bound by dharmic

approach to human rights then A is under a duty to not cause harm to B, and B is

under no burden to compel A to not cause harm. If  A does his duty, no liability

arises.

The rights-based approach goes against the tenets of compassion and

righteousness.112 It removes the essential of  ‘doing a positive act because it adds

the value of satisfaction in the doer’. Instead, it makes the act done an object of

force i.e., it is done because it must be done, or else it would be a violation of

rights. But this is not the main problem pertaining to this approach, the bigger

issue is, would an individual do a positive act against which another has no express

right? Peter Singer’s psychological experiment “The drowning child” will help

explain this better. The experiment states that if  we happen to pass a pond on our

way to work and see a child drowning, we will ask ourselves whether to save the

child or let him/her drown? While saving a life would give us satisfaction, walking

inside the pool will ruin our clothes and make us late for work, and we may even

get stuck in that pool. Since we are under no obligation to save the child and the

child has no right to be saved, do we stay, or do we just walk by? Now, if  we see

others walking past the drowning child ignoring him, do we also do the same?113

The dilemma this experiment presents is to most, no dilemma at all.

112 Rajesh Kapoor, “What Is Wrong with a Rights-Based Approach to Morality?” 6 Journal of

National Law University Delhi 1 (2019), available at:  https://doi.org/10.1177/

2277401719870004 (last visited on September 6, 2024).

113 Philo, ‘Peter Singer’s Drowning Child’ (November 24, 2020), available at: https://daily-

philosophy.com/peter-singers-drowning-child/= (last visited on September 6, 2024).
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Consider an alternative situation- this time it is not the drowning child but a beautiful

t-shirt we want to purchase, but we are aware that its owing to its production

methods, it is a product of  environmental harm and child labour.114 Do we still

buy it? Most people in situations like these feign ignorance because even though

we have a right to environment, the environment does not have a right to be

safeguarded and even though the children have a right to be free from exploitation,

their rights are enforceable against the state or non-state actors but not against the

consumers who purchase goods produced through child labour. What do these

instances tell us about the reason behind these injustices? It happens because rights

vest in human beings as a ‘claim’, whereas a duty raises the questions of  morality.

Kant’s categorical imperative of  universal law, “act in such a manner that the maxim of

your conduct becomes the maxim of universal conduct”115 becomes redundant in such a

system where no one is willing do their duty. On this, the critics may raise a question-

in a duty-based world, what happens when the duty-bearer refrains from doing it?

It is interesting to note that the modern domination of the rights-based approach

has made us forget that most non-western civilisations and traditions have existed

without them.116 In fact, the pre-rights societies were shaped out of their own

historical experiences. The British Parliamentarian Bhiku Parekh explains their

historical existence by saying: 117

Not all of them (the duty driven societies) were despotic or autocratic.

…They did not murder each other at will, nor did their rulers deprive

them of their lives except according to established procedures and

for commonly agreed purposes. They also had possessions which

they used as they pleased and bequeathed to their

children……….Even as they had eyes and ears, they had certain

freedoms of which they did not feel the need to remind themselves

or others.

The glorious past of India, as discussed extensively in this paper, functioned on the

principles of  dharma which steered the society as its anchor. The period is being

recognised as golden for its production of the knowledge systems encompassing

a variety of  disciplines. This is not to say that no abuses were perpetrated in the

name of dharma; it is essential that these abuses must be acknowledged, but it must

not be forgotten that demerits exist in every system. The current model of rights

is also not free from demerits. It witnesses many violations, because it would be

114 Ibid.

115 Kant’s categorical imperative of  Universal law.

116 Supra note 112.

117 Bhiku Parekh as quoted by Rajesh Kapoor. See, id., at 8.
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virtually impossible for any model to have no transgressions at all. This brings us

to the need to improvise, which has no limits. And therefore, it is of  utmost

importance to encourage additional research on the Indian Knowledge Systems to

discover and consequently, implement the methods and strategies of  a functional

duty-based society, as found in the Indian traditions. Perhaps, what the modern

world needs is the amalgamation of the two models where rights vest in individuals

who are taught to be duty driven. In such a scenario, both rights and duties will be

equally enforceable and therefore, a violation of a given duty would not be a

matter between the citizens and their conscience but instead, one between the

citizens and the law enforcement.118 Therefore, an integration of these approaches

will contribute to a better system of governance based on both rights and duties,

and hopefully, one day lead to the actual realisation of  human rights.

V. Conclusion

India is a rich land in terms of  human values, morals and principles. The knowledge

of  the values of  human dignity, compassion towards all beings, peace & tranquillity

and many more have been passed down from generations to generations preaching

morality and duty. Human welfare is at the root of  all ancient Indian knowledge.

Since human rights are hard to define, questions about their universality are often

raised and different approaches see them differently. However, no approach denies

that, in whatever form, human rights have existed in the ancient and medieval

cultures of various civilisations and are not concepts that evolved from purely

European experiences. The concept of  human rights is present in the Indian

traditions in a duty-based approach i.e. based on the principles of  dharma and duty,

mostly born out of  religious preachings. However, making the concept of  rights

entirely a religious notion can be detrimental as in the name of religion, the self-

interests of  powerful people have always perpetrated abuses.

Therefore, it is essential to see traditions as encompassing the goods of religious

practices, while at the same time acknowledging the wrongs and ensuring that

further inquiries made do not support the abuses of the past, masking them as

religious. The Indian tradition is secular in nature and includes the developments

that India witnessed in the medieval period when intermingling of  cultures made

it a poly-religious land. The beauty of the Indian traditions and the vast knowledge

of the Indian system saw a decline with the advent of British colonialism. In the

post-colonial period, the Constitution of India took a rights-based approach to

become an instrument which vested twofold rights in its citizens- a positive or

affirmative right to ensure that equity and equality are realised and negative rights

118 Id., at 10. Kapoor uses the words “a matter between you and the hangman”.
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that could curtail and limit the interference of the State in the affairs of an individual.

Judicial activism enlarged the rights enshrined in the constitution in consonance

with the modern human rights law.

However, despite all this the rights-based model is imperfect- like any model. Its

basis were historical experiences but in today’s period, devoid of  those tyrannical

episodes, rights have a risk of  corrupting the bearers into exercising them selfishly,

without being aware of the motives of why they were vested in them. Therefore,

a reimagination is necessary that integrates the two models of rights and duties for

the actual realisation of human rights on a large scale.
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Çæò. çàæ¹æ çâ´ã °ß´ Çæò. ÂýÎèÂ ·¤é×æÚU

âæÚU â´ÿæðÂ

Âýæ¿èÙ ÖæÚUÌ ·¤è ‹ØæØ ÃØßSÍæ ·Ô¤ ßæSÌçß·¤ SßM¤Â ·¤ô â×ÛæÙð ·Ô¤ çÜ° ã×ð´ ×êÜ »ý´Íô´ ·¤æ
¥ŠØØÙ ·¤ÚUÙæ ãô»æÐ ÖæÚUÌèØ ‹ØæØàææS˜æ çßçÏ ·Ô¤ àææâÙ ÂÚU ¥æÏæçÚUÌ ÍæÐ ÚUæÁæ Öè çßçÏ
·Ô¤ ¥ÏèÙ ÍæÐ ÖæÚUÌèØ ÚUæÁÙèçÌ·¤ çâhæ´Ì ¥õÚU ‹ØæØàææS˜æ ×ð´ Sßð‘Àæ¿æçÚUÌæ ·¤æ ·¤ô§ü SÍæÙ
Ù Íæ ¥õÚU ÚUæÁæ ·¤æ àææâÙæçÏ·¤æÚU ·¤•æüÃØÂæÜÙ ·Ô¤ ¥ÏèÙ Íæ, çÁâ·Ô¤ ©ËÜ¢ƒæÙ ·¤æ ÂçÚU‡ææ×
ÚUæÁÂÎ ·¤è â×æç# ãôÌæ ÍæÐ ‹ØæØæÏèàæ SßÌ´˜æ Íð ¥õÚU ·Ô¤ßÜ çßçÏ ·Ô¤ ¥ÏèÙ ÍðÐ Âýæ¿èÙ
ÖæÚUÌ ×ð´ ç·¤âè Öè ÂéÚUæÌÙ ÚUæCþ ·¤è ÌéÜÙæ ×ð´ ‹ØæØÂæçÜ·¤æ ·¤è ÿæ×Ìæ, ™ææÙ, çÙDæ, çÙcÂÿæÌæ
¥õÚU SßÌ´˜æÌæ ·Ô¤ ×æÙ·¤ ©‘¿Ì× Íð ¥õÚU ©‹ãð´ ¥æÁ Ì·¤ ÂæÚU Ùãè´ ç·¤Øæ Áæ â·¤æÐ ÖæÚUÌèØ
‹ØæØÂæçÜ·¤æ ×ð´ àæèáü ÂÚU ×éBØ ‹ØæØæÏèàæ ·Ô¤ ‹ØæØæÜØ ·Ô¤ âæÍ ‹ØæØæÏèàæô´ ·¤æ °·¤ °ðâæ
ÂÎæÙé·ý¤× Íæ, çÁâ×ð´ ÂýˆØð·¤ ©‘¿ÌÚU ‹ØæØæÜØ ·¤ô çÙ¿Üð ‹ØæØæÜØô´ ·Ô¤ çÙ‡æüØ ·¤è â×èÿææ
·¤ÚUÙð ·¤è àæçQ¤ Âýæ# ÍèÐ çßßæÎô´ ·¤ô ¥çÙßæØü M¤Â âð Âýæ·¤ëçÌ·¤ ‹ØæØ ·Ô¤ ©‹ãè´ çâhæ´Ìô´ ·Ô¤
¥ÙéâæÚU ÌØ ç·¤Øæ ÁæÌæ Íæ Áô ¥æÁ·¤Ü ¥æÏéçÙ·¤ ÚUæ’Ø ×ð´ ‹ØæçØ·¤ Âýç·ý¤Øæ ·¤ô çÙØ´ç˜æÌ
·¤ÚUÌð ãñ´Ð Âýç·ý¤Øæ ¥õÚU âæÿØ ·Ô¤ çÙØ× ¥æÁ ·Ô¤ â×æÙ ÍðÐ Âý×æ‡æ ãðÌé ·¤çÆÙ ÂÚUèÿææ ·Ô¤
Âý·¤ëçÌçßL¤h ÌÚUè·¤ô´ ·¤ô ãÌôˆâæçãÌ ç·¤Øæ ÁæÌæ ÍæÐ ¥æÂÚUæçÏ·¤ ßæÎô´ ×ð´ ¥çÖØéQ¤ ·¤æ
¥ÂÚUæÏ çßçÏ-¥ÙéâæÚU çâh Ù ãôÙð Ì·¤ ©â·¤ô Î´çÇÌ Ùãè´ ç·¤Øæ Áæ â·¤Ìæ ÍæÐ ÎèßæÙè
×æ×Üô´ ·Ô¤ ßæÎô´ ×ð´ ç·¤âè Öè ¥æÏéçÙ·¤ ßæÎ ·¤è ÌÚUã ¿æÚU ¿ÚU‡æ Íð- ÖæÚUÌèØ ‹ØæØàææS˜æ ÚUðâ
’ØêçÇ·Ô¤ÅUæ (Âýæ¾÷U» ‹ØæØ) Áñâð çâhæ´Ì âð ÂçÚUç¿Ì ÍæÐ ÎèßæÙè ãô´ Øæ ¥æÂÚUæçÏ·¤, âÖè
×é·¤Î×ð ·¤§ü ‹ØæØæÏèàæô´ ·¤è ÂèÆ mæÚUæ, ¥õÚU ¥ÂßæÎSßM¤Â ãè °·¤Ü ‹ØæØæÏèàæ mæÚUæ, âéÙð
ÁæÌð ÍðÐ ÚUæÁæ ·Ô¤ çâßæØ âÖè ‹ØæØæÜØô´ ·Ô¤ ¥æÎðàæ çÙçpÌ çâhæ´Ìô´ ·Ô¤ ¥ÙéâæÚU ¥ÂèÜ Øæ
â×èÿææ ·Ô¤ ¥ÏèÙ ÍðÐ ‹ØæØæÜØ ·¤æ ×õçÜ·¤ ·¤ÌüÃØ ÒÒÂÿæÂæÌ Øæ ÖØ ·Ô¤ çÕÙæÓÓ ‹ØæØ ·¤ÚUÙæ
ÍæÐ ÚUæ×æØ‡æ ·¤æÜèÙ àææâÙ Ï×ü ÂÚU ¥æÏæçÚUÌ Íæ ¥õÚU Ï×ü ÂÚU ‹ØæØ ·¤è ÂýÏæÙÌæ ÍèÐ
¥ÚUæÁ·¤ ÚUæ’Øô´ ×ð´ ‹ØæØ Ù ãôÙð âð ×ˆSØ ‹ØæØ ·¤è çSÍçÌ ©ˆÂóæ ãôÌè Íè çÁââð ÚUæ’Ø ·¤æ
¥çSÌˆß â•Öß Ùãè´ ãôÌæ ãñÐ ¥SÌé ‹ØæØ âð ãè ÚUæÁæ ·¤æ ¥õÚU ÚUæ’Ø ·¤æ ¥çSÌˆß ãñÐ ÚUæ×ÚUæ’Ø
×ð´ ‹ØæØ ·¤æ ¥æÏæÚU çßçÏ ÃØßSÍæ ÍèÐ ÚUæÁæ ·¤ô ‹ØæØ ·¤è ÂýçÌ×êçÌü ×æÙæ »Øæ ãñÐ ÚUæÁæ SßØ´
Ï×æüâÙ ÂÚU ÕñÆ·¤ÚU ÂéÚUôçãÌô´ °ß´ ×´ç˜æØô´ ·¤ô ¥æÎðàæ ÎðÌæ ãñ ç·¤ ¥æÂ·¤ô ‹ØæØ çÙcÂÿæÌæÂêßü·¤
·¤ÚUÙæ ¿æçã°Ð ×ãæÖæÚUÌ ×ð´ ·¤ãæ »Øæ ãñ-ÒÒÂýÁæ ·¤è ÚUÿææ ·¤ÚUÙð ·¤è àæÂÍ ÜðÙð ·Ô¤ ÕæÎ ©â·¤è
ÚUÿææ Ù ·¤ÚUÙð ßæÜæ ÚUæÁæ Âæ»Ü ·¤é•æð ·¤è ÌÚUã ×æÚUð ÁæÙð Øô‚Ø ãñÐÓÓ

¥ã´ ßô ÚUçÿæÌð̂ Øé•æßæ Øô Ù ÚUÿæçÌ Öêç×ÂÑÐ

â â´ãˆØ çÙã‹ÌÃØÑ Eðß âô‹×æÎæÌéÚUÑÐÐ ×ãæÖæÚUÌ àææç‹ÌÂßüv

* ¿õÏÚUè ¿ÚU‡æ çâ´ã çßEçßlæÜØ, ×ðÚUÆ °ß´ ÚUæ×Áâ ·¤æòÜðÁ, çÎËÜè çßEçßlæÜØ, çÎËÜèÐ

v ¥ã´ ßô ÚUçÿæÌð̂ Øé•æßæ Øô Ù ÚUÿæçÌ Öêç×ÂÑÐ

â â´ãˆØ çÙã‹ÌÃØÑ Eðß âô‹×æÎæÌéÚUÑÐÐ ×ãæÖæÚUÌ àææç‹ÌÂßü, àÜô·¤ â´. z{, yy-y{
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I. ÂýSÌæßÙæ

ÖæÚUÌ çßE ·¤æ âÕâð Âýæ¿èÙ Îðàæ ãñ Áãæ´ ‹ØæØ ÃØßSÍæ ·¤æ °·¤ âéçß·¤çâÌ °ß´ ÃØßçSÍÌ Éæ´¿æ
çÎ¹æ§ü ÎðÌæ ãñ Áô ¥æÏéçÙ·¤ ‹ØæØ Âý‡ææÜè âð ·¤æÈ¤è ãÎ Ì·¤ ç×ÜÌæ ÁéÜÌæ ãñÐ ÖæÚUÌèØ ™ææÙ ÂÚU´ÂÚUæ
×ð´ çßçÖóæ »ý´Íô´ ×ð´ §â·¤æ ©ËÜð¹ ç×ÜÌæ ãñÐ ÖæÚUÌèØ ÃØßSÍæ·¤æÚUô´ Ùð â×æÁ ·¤ô ÃØßçSÍÌ ¥õÚU
çÙØ´ç˜æÌ ·¤ÚUÙð ·Ô¤ çÜ° çÁÙ ÂÚU´ÂÚUæ¥ô´, ÂýÍæ¥ô´ °ß´ çßÏæÙô´ ·¤ô çÜçÂÕh ç·¤Øæ ©âð ‹ØæØ ß çßçÏ
·¤è â´™ææ Îè »§üÐ â×æÁ ç·¤ÌÙæ Öè âéâ´S·¤ëÌ, ©óæÌ ¥õÚU â×ëh €UØô´ Ùæ ãô ÃØçQ¤Øô´ ×ð´ çß·¤æÚUô´ ·¤è
ÂýÏæÙÌæ ·Ô¤ ·¤æÚU‡æ °ß´ SßæÍü çÜŒâ ·Ô¤ ·¤æÚU‡æ ÂÚUSÂÚU ç·¤âè Ùæ ç·¤âè çßáØ ÂÚU çßßæÎ ãô ãè ÁæÌæ
ãñÐ §Ù çßßæÎô´ ·¤ô çÙÂÅUÙð ·Ô¤ çÜ° ¥õÚU ©Ù·Ô¤ ¥çÏ·¤æÚUô´ ·¤è ÚUÿææ ·Ô¤ çÜ° ‹ØæØ ·¤è ¥æßàØ·¤Ìæ
ãôÌè ãñÐ ‹ØæØ âð ãè ÚUæ’Ø ·¤æ ¥çSÌˆß çÙÖüÚU ãñÐ Âýæ¿èÙ ÖæÚUÌ ×ð´ ‹ØæØ ÃØßSÍæ ßñçÎ·¤ Øé» âð ãè
SÍæçÂÌ ãôÙè ÂýæÚU´Ö ãô »§ü ÍèÐ ÕæÎ ×ð´ ×Ùé, Ø™æßË€UØ, ßëãSÂçÌ, ÙæÚUÎ, àæé·ý¤¤ ¥æçÎ S×ëçÌ·¤æÚUô´
°ß´ Ï×ü âê˜æô´ ×ð´ §âð ¥õÚU ¥çÏ·¤ çß·¤çâÌ °ß´ çßçÏßÌ ÕÙæ çÎØæ »ØæÐ ÁÕ ÚUæ’Ø ·¤è SÍæÂÙæ
ãé§ü Ìô ÚUæÁæ ·¤ô ‹ØæØ ÂýàææâÙ ·¤æ ·¤æØü âõ´Âæ »ØæÐ ÚUæÁæ ÎðßÌæ (ßL¤‡æ) ·Ô¤ ÂýçÌçÙçÏ ·Ô¤ M¤Â ×ð´
ŸæéçÌ âæçãˆØ, ßðÎô´, Õýæ±×‡æô´, ©ÂçÙáÎô´ ¥æçÎ ·¤è âãæØÌæ âð ‹ØæØ ·¤ÚUÌæ ÍæÐ ÚUæÁæ ·¤è âãæØÌæ
·Ô¤ çÜ° °·¤ ×´˜æè ÂçÚUáÎ ãôÌè ÍèÐ ÚUæ’Ø ×ð´ ¥Ùð·¤ ‹ØæØæÜØ ãôÌð ÍðÐ ÂÚU´Ìé ‹ØæØ ·¤è ¥´çÌ×
¥ÎæÜÌ ÚUæÁæ ·¤è ¥ÎæÜÌ ×æÙè ÁæÌè ÍèÐ ‹ØæØ àææS˜æ ·¤æÙêÙ ·Ô¤ àææâÙ ÂÚU ¥æÏæçÚUÌ ÍæÐ ÚUæÁæ Öè
SßØ´ ·¤æÙêÙ ·Ô¤ ¥ÏèÙ ãôÌæ ÍæÐ ‹ØæØæÏèàæ SßÌ´˜æ Íð ¥õÚU ·Ô¤ßÜ ·¤æÙêÙ ·Ô¤ ¥ÏèÙ ÍðÐ ‹ØæØ
ÃØßSÍæ ·¤è çÙDæ ¥õÚU çÙcÂÿæÌæ SßÌ´˜æ ÍèÐ °ðâæ ÂýÌèÌ ãôÌæ ãñ ç·¤ ÖæÚUÌ ·¤è ‹ØæØ ÃØßSÍæ ×ð´
ç·¤âè Âýæ¿èÙ ÚUæCþ ·¤è ÌéÜÙæ ×ð´ âÕâð ©‘¿ ×æÙ·¤ çßl×æÙ Íð çÁ‹ãð´ ¥æÁ Ì·¤ ÂæÚU Ùãè´ ç·¤Øæ Áæ
â·¤æÐ

II. Âýæ¿èÙ ÖæÚUÌ ×ð´ çßçÏ ÃØßSÍæ

ÒÒ°ðâæ ÚUæÁæ ßÏ-Øô‚Ø ãñ, Áô ÂýÁæ ·¤è ÚUÿææ Ùãè´ ·¤ÚUÌæ ãñ ßÚUÙ÷ ©‹ãð́ ©Ù·¤è ÏÙ-â´Âç•æ âð ß´ç¿Ì
·¤ÚUÌæ ãñ ¥õÚU Áô ç·¤âè âð âÜæã Øæ ×æ»üÎàæüÙ Ùãè´ ÜðÌæ ãñÐ °ðâæ ÚUæÁæ, ÚUæÁæ Ùãè´ ßÚUÙ÷ ÎéÖæü‚Ø
ãñÐÓÓw §Ù ÂýæßÏæÙô´ âð â´·Ô¤Ì ç×ÜÌæ ãñ ç·¤ â´ÂýÖéÌæ °·¤ ÂÚUôÿæ âæ×æçÁ·¤ â×ÛæõÌð ÂÚU ¥æÏæçÚUÌ
Íè ¥õÚU ØçÎ ÚUæÁæ ÂæÚU´ÂçÚU·¤ â×ÛæõÌð ·¤æ ©ËÜ¢ƒæÙ ·¤ÚUÌæ Íæ Ìô ßã ¥ÂÙæ ÚUæÁˆß ¹ô ÎðÌæ ÍæÐ
×õØü âæ×ýæ’Ø ·Ô¤ °ðçÌãæçâ·¤ ·¤æÜ¹‡Ç ×ð´ ·¤õçÅUËØ Ùð ¥ÍüàææS˜æ ×ð´ °·¤ ÚUæÁæ ·Ô¤ ·¤ÌüÃØô´ ·¤æ ß‡æüÙ

w ¥ÚUçÿæÌæÚU´ ãÌæüÚU´ çßÜôÂýæØ ×ÙæÜØ•Ð

Ìñ ÚUæÁ·¤çÜ´ ã‹ØéÑ ÂýÁæ â•Ø¾÷ çÙ»ýüã‡æ•ÐÐ - ×ãæÖæÚUÌ àææç‹ÌÂßü, àÜô·¤ â´. ~®, z
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§â Âý·¤æÚU ç·¤Øæ ãñÑ ÒÒÂýÁæ ·Ô¤ âé¹ ×ð´ ÚUæÁæ ·¤æ âé¹ ãñ, ©â·Ô¤ ·¤ËØæ‡æ ×ð´ ©â·¤æ ·¤ËØæ‡æ; SßØ´ ·¤è
çÂýØ ßSÌé ·¤ô ßã çãÌ·¤æÚUè Ùãè´ ×æÙð»æ ßÚUÙ÷ ÂýÁæ ·¤ô çÂýØ ßSÌé ·¤ô ãè ßã çãÌ·¤æÚUè ×æÙð»æÐÓÓx

Øã àÜô·¤ Üô·¤·¤ËØæ‡æ·¤æÚUè ÚUæÁæ ·¤è ÕæÌ ·¤ÚUÌæ ãñÐ ÖæÚUÌ ·Ô¤ â´ðçßÏæÙ ·Ô¤ ¥Ùé‘ÀðÎ x} ×ð´ Öè
Üô·¤·¤ËØæ‡æ ·¤è ÕæÌ ·¤ãè »§ü ãñÐ

ÂýÁæ âé¹ð âé¹´ ÚUæ™æÑ ÂýÁæÙæ´ ¿ çãÌð çãÌ´Ð
Ùæˆ× çÂýØ´ çãÌ´ ÚUæ™æÑ Âý™ææÙæ´ Ìé çÂýØ´ çãÌ´ÐÐ - ¥ÍüàææS˜æ

·¤õçÅUËØ mæÚUæ ÂýçÌÂæçÎÌ çâhæ‹Ì ÚUæ×æØ‡æ-Øé» ×ð´ ÂãÜð âð ãè SÍæçÂÌ °·¤ ¥çÌ Âýæ¿èÙ ÂÚU´ÂÚUæ ÂÚU
¥æÏæçÚUÌ ÍæÐ ¥ØôŠØæ ·Ô¤ ÚUæÁæ ÚUæ× ¥ÂÙè çÂýØ ÚUæÙè, çÁÙ·¤è Âçß˜æÌæ ·¤æ ©‹ãð´ Âê‡æü çßEæâ Íæ,
·¤ô çÙßæüçâÌ ·¤ÚUÙð ãðÌé ·Ô¤ßÜ §âçÜ° çßßàæ ãô »° ç·¤ ©Ù·¤è ÂýÁæ ·¤è ÎëçC ×ð´ ¥ÂãÚU‡æ·¤Ìæü ·Ô¤
ƒæÚU ×ð´ °·¤ ßáü çÕÌæÙð ßæÜè Â%è ·¤ô ÂéÙÑ Sßè·¤æÚU ·¤ÚU ÜðÙæ ¥Ùéç¿Ì ÍæÐ Ö‚Ù NÎØ âð ÚUæÁæ Ùð
Üô·¤ §‘Àæ ·Ô¤ â×ÿæ â×Âü‡æ ·¤ÚU çÎØæÐy

×ãæÖæÚUÌ ×ð´ °·¤ ·¤Íæ ãñ ç·¤ °·¤ âæÏæÚU‡æ ×Àé¥æÚUð Ùð ¥ÂÙè Âé˜æè ·¤æ çßßæã ãçSÌÙæÂéÚU ÙÚUðàæ âð
ÌÕ Ì·¤ Ùãè´ ç·¤Øæ ÁÕ Ì·¤ ç·¤ ©‹ãô´Ùð §â àæÌü ·¤ô Sßè·¤æÚU Ùãè´ ·¤ÚU çÜØæ ç·¤ ×Àé¥æÚUð ·¤è ·¤‹Øæ
·Ô¤ Âé̃ æ ãè çâ´ãæâÙ ·Ô¤ ©•æÚUæçÏ·¤æÚUè ãô´»ð, Ù ç·¤ ©Ù·¤è ÂãÜè ÚUæÙè ·Ô¤ Âé̃ æÐ ÚUæÁ·¤é×æÚU ÎðßßýÌ mæÚUæ
çâ´ãæâÙ ·¤æ ÂçÚUˆØæ» ¥õÚU ¥æÁèßÙ Õý±×¿Øü ·¤æ Âý‡æ (Öèc× ÂýçÌ™ææ) ×ãæÖæÚUÌ ·Ô¤ âßæüçÏ·¤
NÎØSÂàæèü Âý·¤ÚU‡æô´ ×ð´ âð °·¤ ãñÐz ç·¤‹Ìé ‹ØæØçßÎô´ ·¤è ÎëçC ×ð´ §â·¤æ ×ãˆß Øã ãñ ç·¤ àææâ·¤ Öè
çßçÏ âð ª¤ÂÚU Ùãè´ ÍæÐ Øã ÎëCæ´Ì çßçÏ ·¤è âßôü‘¿Ìæ ¥õÚU çßçÏ ·Ô¤ àææâÙ (Rule of Law)

·Ô¤ Áñâæ ãè ãñÐ ãçSÌÙæÂéÚU ·Ô¤ ×ãæÙ ÚUæÁæ Öè ¥ÂÙè ÂýÁæ ·Ô¤ âæÏæÚU‡æ ÃØçQ¤  ·¤ô çßßàæ Ùãè´ ·¤ÚU
â·Ô¤ ç·¤ ©Ù·Ô¤ mæÚUæ ©â·¤è àæÌô´ü ·¤ô Sßè·¤æÚU ç·¤° çÕÙæ ßã ¥ÂÙè Âé˜æè ·¤æ çßßæã ©Ùâð ·¤ÚU ÎðÐ
§ââð §â çß¿æÚU ·¤æ ¹´ÇÙ ãôÌæ ãñ ç·¤ Âýæ¿èÙ ÖæÚUÌ ×ð´ ÚUæÁæ ÒÒÂýæ‘Ø çÙÚU´·¤éàæÓÓ Íð, Áô çßçÏ Øæ
ÂýÁæ ·Ô¤ ¥çÏ·¤æÚUô´ ·¤è ©Âðÿææ ·¤ÚU ¥ÂÙè §‘ÀæÂêçÌü ·¤ÚU â·¤Ìð ÍðÐ

¥ÍüàææS˜æ ·Ô¤ ¥ÙéâæÚU ÚUæ’Ø ·¤ô ÂýàææâçÙ·¤ §·¤æ§Øô´-SÍæÙèØ, Îýô‡æ×é¹, ¹æßüçÅU·¤ ¥õÚU â´»ýã‡æ
(¥æÏéçÙ·¤ çÁÜð, ÌãâèÜ ¥õÚU ÂÚU»Ùð ·Ô¤ Âýæ¿èÙ â×ÌéËØ) ×ð´ çßÖæçÁÌ ç·¤Øæ »Øæ ÍæÐ ¥æÆ âõ
»ýæ×ô´ ·Ô¤ ·Ô¤´Îý ×ð´ SÍæÙèØ Ùæ×·¤ Îé»ü ãôÌæ Íæ, x®® »æ´ßô´ ·Ô¤ Õè¿ ×ð´ °·¤ Îýô‡æ×é¹, w®® »æ´ßô´ ·Ô¤
Õè¿ ×ð´ °·¤ ¹æßüçÅU·¤ ¥õÚU Îâ »æ´ßô´ ·Ô¤ ·Ô¤´Îý ×ð´ °·¤ â´»ýã‡æ ÍæÐ ÂýˆØð·¤ â´»ýã‡æ ×ð´ ¥õÚU ÁÙÂÎô´

x ÂýÁæ âé¹ð âé¹´ ÚUæ™æÑ ÂýÁæÙæ´ ¿ çãÌð çãÌ´Ð

Ùæˆ× çÂýØ´ çãÌ´ ÚUæ™æÑ Âý™ææÙæ´ Ìé çÂýØ´ çãÌ´ÐÐ - ¥ÍüàææS˜æ

y ................................... ÂçÌÌ´ àæô·¤ âæ»ÚUðÐ

Ù çã ÂàØæ•Øã´ ÖêÌð ç·¤´ç¿Î÷ ÎéÑ¹ ×ÌÑ ÂÚU´ÐÐ -ßæË×èç·¤ ÚUæ×æØ‡æ ©•æÚU ·¤æ‡Ç yz-vz

z °ß×ðÌˆ·¤çÚUcØæç× ØÍæßæˆ×Ùé ÖæáâðÐ

ØôùSØ ÁçÙcØÌð Âé˜æÑ â Ùô ÚUæÁæ ÖçßcØçÌÐÐ - ×ãæ. ¥æçÎÂßü v®®, {|

¥l ÂýÖëçÌ ×ð Îæàæ! Õý±×¿Øü ÖçßcØçÌÐÐ ×ãæÖæÚUÌ ¥æçÎÂßü v®®, }z
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·Ô¤ ç×ÜÙSÍÜô´ (ÁÙÂÎâç‹Ïáé) ×ð´ Öè ‹ØæØæÜØô´ ·¤è SÍæÂÙæ ·¤è »§ü ÍèÐ ‹ØæØæÜØ ×ð´ ÌèÙ
‹ØæØçßÎ÷ (Ï×üSÍ) ¥õÚU ÌèÙ ×´˜æè (¥×æˆØ) ãôÌð ÍðÐ{

Ï×üSÍæS˜æØS˜æØôùçÏ·¤æ ÁÙÂÎ âç‹Ï â´»ýã‡æ Îýô‡æ ×é¹

SÍæÙèØðáé ßØßãæçÚU·¤æÙÍæüÙ÷ ·¤éØéüÑÐ - ¥ÍüàææS˜æ x

§ââð âç·¤üÅU ¥ÎæÜÌô´ ·Ô¤ ¥çSÌˆß ·¤æ â´·Ô¤Ì ç×ÜÌæ ãñÐ ×ãæÙ ‹ØæØçßÎô´ ×Ùé, Øæ™æßÜ€UØ,
·¤æˆØæØÙ, ßëãSÂçÌ ¥æçÎ ÌÍæ ÕæÎ ×ð´ ßæ¿SÂçÌ ç×Ÿæ ¥æçÎ ÅUè·¤æ·¤æÚUô´ Ùð ÖæÚUÌ ×ð´ Âýæ¿èÙ ·¤æÜ âð
×ŠØ Øé» ·Ô¤ ¥´Ì Ì·¤ Âý¿çÜÌ ‹ØæçØ·¤ Âý‡ææÜè ¥õÚU çßçÏ·¤ ÂýçR¤Øæ ·¤æ çßSÌæÚU âð ß‡æüÙ ç·¤Øæ ãñÐ

‹ØæØæÜØô´ ·¤æ ÂÎæÙé·ý¤×

ßëãSÂçÌ S×ëçÌ ·Ô¤ ¥ÙéâæÚU Âýæ¿èÙ ÖæÚUÌ ×ð´ ‹ØæØæÜØô´ ·¤ô °·¤ ÂÎæÙé·ý¤× Íæ Áô ·¤éÅUé´Õ ‹ØæØæÜØô´
âð ÂýæÚU•Ö ãô·¤ÚU ÚUæÁæ ·Ô¤ ‹ØæØæÜØ Ì·¤ ÁæÌæ ÍæÐ âÕâð Ùè¿ð ÂæçÚUßæçÚU·¤ ×ŠØSÍ ÍæÐ §â·Ô¤ ª¤ÂÚU
‹ØæØæÏèàæ ·¤æ ‹ØæØæÜØ Íæ; §â·Ô¤ ª¤ÂÚU ×é•Ø ‹ØæØæÏèàæ, çÁâð ¥ŠØÿæ ·¤ãæ ÁæÌæ Íæ ¥õÚU âÕâð
ª¤ÂÚU ÚUæÁæ ·¤æ ‹ØæØæÜØ ÍæÐ|  ÂýˆØð·¤ ‹ØæØæÜØ ·¤æ ÿæð˜ææçÏ·¤æÚU çßßæÎ ·Ô¤ ×ãˆß âð çÙÏæüçÚUÌ ãôÌæ
Íæ, ÀôÅUð çßßæÎô´ ·¤æ çÙ‡æüØ çÙ`ÙÌ× ‹ØæØæÜØ mæÚUæ ¥õÚU âÕâð ×ãˆßÂê‡æü çßßæÎô´ ·¤æ çÙ‡æüØ ÚUæÁæ
mæÚUæ ç·¤Øæ ÁæÌæ ÍæÐ ÂýˆØð·¤ ©‘¿ÌÚU ‹ØæØæÜØ ·¤æ çÙ‡æüØ çÙ¿Üð ‹ØæØæÜØ ·Ô¤ çÙ‡æüØ ·¤æ ¥çÏ·ý¤×‡æ
·¤ÚU ÎðÌæ ÍæÐ} ßæ¿SÂçÌ ç×Ÿæ ·Ô¤ ¥ÙéâæÚU, ÒÒÚUæÁæ ·Ô¤ çÙ‡æüØ âð â×æ# ãôÙð ßæÜð §Ù ‹ØæØæçÏ·¤ÚU‡æô´
·Ô¤ çÙ‡æüØô´ ·¤æ ÕæŠØ·¤æÚUè ÂýÖæß ¥æÚUôãè ·ý¤× ×ð´ ãñ ¥õÚU çßmÌæ ß ™ææÙ ·Ô¤ ©‘¿ SÌÚU ·Ô¤ ·¤æÚU‡æ
ÂýˆØð·¤ ÂpæÌ÷ ßÌèü çÙ‡æüØ ÂêßüßÌèü çÙ‡æüØ ÂÚU ÂýÖæßè ãô»æÐÓÓ~

Øã ©ËÜð¹ÙèØ ãñ ç·¤ ¥æÁ Öè ÖæÚUÌèØ ‹ØæØÂæçÜ·¤æ ×ð´ ‹ØæØæÜØô´ ·¤æ ÂÎæÙé·ý¤× ©Q¤ çâhæ´Ì ÂÚU
ãè »çÆÌ ãñ- »ýæ× ‹ØæØæÜØ, ×éç‹â$È¤, çâçßÜ ÁÁ, çÁÜæ ‹ØæØæÏèàæ, ©‘¿ ‹ØæØæÜØ ¥õÚU ¥´Ì
×ð´ âßôü‘¿ ‹ØæØæÜØ ·Ô¤ SÍæÙ ÂÚU ãñÐ ã× ¥ÙÁæÙð ×ð´ °·¤ Âýæ¿èÙ ÂÚU´ÂÚUæ ÂæÜÙ ·¤ÚU ÚUãð ãñ´Ð Øãæ¡
·¤éÅUé´Õ ‹ØæØæÏèàæô´ ·¤è ÃØßSÍæ ©ËÜð¹ÙèØ ãñÐ â×æÁ ·¤è §·¤æ§ü â´ØéQ¤ ÂçÚUßæÚU Íè, çÁâ×ð´ ¿æÚU
ÂèçÉ¸Øæ¡ ãô â·¤Ìè Íè´Ð ÂçÚU‡ææ×ÌÑ, â´ØéQ¤ ÂçÚUßæÚU ·Ô¤ âÎSØô´ ·¤è â´BØæ ·¤Öè-·¤Öè ÕãéÌ ¥çÏ·¤
Öè ãô â·¤Ìè Íè ¥õÚU ©Ù·Ô¤ çßßæÎô´ ·¤æ çÙSÌæÚU‡æ âãæÙéÖêçÌ ¥õÚU ¿æÌéØü ·Ô¤ âæÍ ÎëÉ¸ÌæÂêßü·¤ ç·¤Øæ
ÁæÙæ ¥æßàØ·¤ ÍæÐ Øã Öè ¥ÂðçÿæÌ Íæ ç·¤ ÂýæÍç×·¤ SÌÚU ÂÚU çßßæÎô´ ·¤æ çÙSÌæÚU‡æ ÂçÚUßæÚU ·Ô¤
ÖèÌÚU ãè °·¤ ×ŠØSÍ mæÚUæ ç·¤Øæ Áæ°Ð ¥æÏéçÙ·¤ ÁæÂæÙ ×ð´ ÂçÚUßæÚU ‹ØæØæÜØô´ ·¤è ·¤éÀ °ðâè ãè

{ Ï×üSÍæS˜æØS˜æØôùçÏ·¤æ ÁÙÂÎ âç‹Ï â´»ýã‡æ Îýô‡æ ×é¹

SÍæÙèØðáé ßØßãæçÚU·¤æÙÍæüÙ÷ ·¤éØéüÑÐ - ¥ÍüàææS˜æ x

| ·¤éÜæçÎ•ØðùçÏ·¤æ â•ØæSÌð•ØôùŠØÿæÑ S×ëÌôùçÏ·¤ÑÐ

âßðüáæ×çÏ·¤ô ÚUæ’Ø Ï•Øǘ Ø•æðÙ çÙçpÌ´ÐÐ ÕëãSÂçÌ S×ëçÌ v, vy

} ©•æ×æÏ× ×ŠØæÙæ´ çßßæÎæÙæ´ çß¿æÚU‡ææˆæ÷Ð

©ÂØéüÂçÚU ÕéhèÙæ´ ¿ÚU‹ÌèEÚU ÕéhØÑÐÐ ßëãSÂçÌ S×ëçÌ v, v{

~ °Ìðáæ´ ÚUæÁæ‹ÌæÙæ´ çÙ‡æüØ·¤ÚU‡æð ©•æÚUô•æÚUSØ ÕÜßˆßð ™ææÙôˆ·¤áæüˆæ÷Ð -ÃØßãæÚU ç¿‹Ìæ×ç‡æ xw
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ÃØßSÍæ ãñÐ ·¤éÅU´éÕ ‹ØæØæÜØô´ ·¤æ ©ËÜð¹ ·¤ÚUÙð ·¤æ ¥çÖÂýæØ Øã ãñ ç·¤ ©Q¤ ‹ØæçØ·¤ Âý‡ææÜè ·¤æ
×êÜ âæ×æçÁ·¤ ÃØßSÍæ ×ð´ Íæ, Áô §â·¤è âÈ¤ÜÌæ ·¤æ ·¤æÚU‡æ ãñÐ

‹ØæØ ·¤æ ×êÜ dôÌ àææâ·¤ ÍæÐ ÖæÚUÌèØ ‹ØæØàææS˜æ ·Ô¤ ¥ÙéâæÚU ‹ØæØ ·¤ÚUÙæ ¥õÚU Î‡Ç ÎðÙæ â´ÂýÖéÌæ
·Ô¤ ÂýæÍç×·¤ Üÿæ‡æ ÍðÐv® ÂýæÚU´Ö ×ð´ Øã ¥æàææ ·¤è ÁæÌè Íè ç·¤ ‹ØæØ ·¤æ ×êÜ dôÌ ãôÙð ·Ô¤ ·¤æÚU‡æ
ÚUæÁæ ÃØçQ¤»Ì M¤Â âð, ÂÚU´Ìé Âê‡æüÌÑ çßçÏ ¥ÙéâæÚU ¥õÚU çßçÏßð•ææ ‹ØæØæÏèàæô´ ·Ô¤ ×æ»üÎàæüÙ ×ð́,
‹ØæçØ·¤ ·¤æØü ·¤ÚUð»æÐvv

ÚUæÁæ ·Ô¤ çÜ° çÙÏæüçÚUÌ ‹ØæçØ·¤ ¥æ¿æÚU â´çãÌæ ÕãéÌ ·¤ÆôÚU ÍèÐ Øã ¥ÂðçÿæÌ Íæ ç·¤ ßã ×æ×Üô´
·¤æ çÙSÌæÚU‡æ ‹ØæØæÜØ ×ð´ ¹éÜð M¤Â âð âéÙßæ§ü ·¤ÚUÌð ãé° ·¤ÚUð ¥õÚU ©â·¤è ßðàæÖêáæ ¥õÚU ÃØßãæÚU
âð ßæÎ·¤æÚUè ÖØÖèÌ Ù ãô´Ð Øã ¥æßàØ·¤ Íæ ç·¤ ßã çÙcÂÿæÌæ ·¤è àæÂÍ Üð ¥õÚU çÕÙæ ÚUæ»-mðá
·Ô¤ ×æ×Üô´ ·¤æ çÙSÌæÚU‡æ ·¤ÚUðÐ ·¤æˆØæØÙ ·¤ãÌð ãñ´, ÒÒÚUæÁæ ·¤ô àææÜèÙ ßS˜æô´ ×ð´ ‹ØæØ·¤ÿæ ×ð´ ¥æ·¤ÚU
ÂêßæüçÖ×é¹ ¥æâÙ »ýã‡æ ·¤ÚU·Ô¤ ßæÎ·¤æçÚUØô´ ·Ô¤ ßæÎô´ ·¤ô ŠØæÙÂêßü·¤ âéÙÙæ ¿æçã°Ðvw  ©âð ¥ÂÙð
×éBØ ‹ØæØæÏèàæ, ‹ØæØæÏèàæô´, ×ç‹˜æØô´ ¥õÚU ¥ÂÙè ÂçÚUáÎ ·Ô¤ Õýæ±×‡æ âÎSØô´ ·Ô¤ ×æ»üÎàæüÙ ×ð´
·¤æØü ·¤ÚUÙæ ¿æçã°Ð §â Âý·¤æÚU çßçÏ ¥ÙéâæÚU ‹ØæØ ·¤ÚUÙð ßæÜæ ÚUæÁæ Sß»ü ×ð´ ÚUãÌæ ãñÐÓÓvx

Øð ÂýæßÏæÙ ×ãˆßÂê‡æü ãñ´Ð ÚUæÁæ ·Ô¤ çÜ° çßÙèÌ-ßðàæ ãôÙæ ¥æßàØ·¤ Íæ Ìæç·¤ ßæÎ·¤æÚUè ÖØÖèÌ Ù
ãô´Ð ÚUæÁæ ·Ô¤ ‹ØæØæÏèàæ ·Ô¤ M¤Â ×ð´ ·¤æØü ·¤ÚUÙð ãðÌé çÙÏæüçÚUÌ ¥æ¿æÚU â´çãÌæ ÕãéÌ ·¤ÆôÚU Íè ¥õÚU
©â·Ô¤ çÜ° â×SÌ ÚUæ»-mðá âð ×éQ¤ ÚUãÙæ ¥æßàØ·¤ ÍæÐvy ÙæÚUÎ ·¤ãÌð ãñ´Ñ ÒÒØçÎ ·¤ô§ü ÚUæÁæ çßçÏ
¥ÙéâæÚU ×é·¤Î×ô´ (ÃØßãæÚUæ‹æ÷) ·¤æ çÙSÌæÚU‡æ ·¤ÚUÌæ ãñ ¥õÚU (‹ØæØæÜØ ×ð´) ¥æˆ×-â´Ø× ÕÚUÌÌæ ãñ
Ìô ©â×ð´ ¥ç‚Ù ·¤è âæÌ ’ßæÜæ¥ô´ ·¤è ÌÚUã âæÌ »é‡æ ç×ÜÌð ãñ´ÐÓÓvz ÙæÚUÎ Ùð ¥æÎðàæ çÎØæ ãñ ç·¤

v® SßæSØ ××æˆØ ÁÙÂÎ Îé»ü ·¤ôàæ Î‡Ç ç×˜ææç‡æ Âý·¤ëÌØÑÐ -¥ÍüàææS˜æ v, wz~

vv Øô Î´ÇØæÙ÷ Î‡ÇØðÎ÷ ÚUæÁæ â•ØÚUßŠØæ´p ¿æÌØðˆæ÷Ð

§C´ SßæˆR¤ÌéçÖSÌðÙ âãd àæÌ Îçÿæ‡æñÑÐÐ -Øæ™æßË€UØ S×ëçÌ v, xz~

§çÌ â´ç¿ˆØ ÙëÂçÌÑ R¤ÌéÌéËØ ÈÜ´ ÂëÍ€UÐ

ÃØßãæÚUæÙ÷ SßØ´ ÂàØðÌ÷ â•ØñÑ ÂçÚUßë•æôù‹ßã´ÐÐ ©ÂÚUôQ¤, v, x{®

vw çßÙèÌ ßðàæô ÙëÂçÌÑ âÖæ´ »ˆß â×æçãÌÑÐ

¥æâèÙÑ ÂýæX×é¹ô Öêˆßæ ÂàØðˆ·¤æØæüç‡æ ·¤æçØü‡ææ´ÐÐ - ·¤æˆØæØÙè S×ëçÌ zz

vx â Ìé â•ØñÑ çSÍÌñØéüQ¤Ñ Âý™ææ×‹ÌñçmüÁô•æ×ñÑÐ

Ï×üàææSÌæÍü ·¤éàæÜñÚUÍüàææS˜æ çßáæÚUÎñÑÐÐ - ·¤æˆØæØÙè S×ëçÌ z|

âÂýæçÇ÷ßßæ·¤Ñ âæ×æˆØÑ âÕýæ±×‡æ ÂéÚUôçãÌÑÐÐ

â â•ØÑ ÂýðÿØ·¤ô ÚUæÁæ Sß»ðü çÌDçÌ Ï×üÌÑÐÐ - ·¤æˆØæØÙè S×ëçÌ z{

vy ÚUæÁæ Ï×ü âãæØSÌé mØôçßüßÎ ×æÙØôÑÐ

â•Ø·¤÷ ·¤æØæü‡Ø ßð¹ðÌ ÚUæ»-mðá çßßçÁüÌÑÐÐ - ÙæÚUÎ S×ëçÌ v, y

vz Š×ðü‡æôhÚUÌô ÚUæ™æô ÃØßãæÚUæÙ÷ ·¤ëÌæˆ×ÙÑÐ

â•Ößç‹Ì »é‡æÑ â#ßqðçÚUßæç¿üáÑÐÐ ÙæÚUÎ S×ëçÌ v, xw
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Ï×æüâÙ ÂÚU ¥æâèÙ ÚUæÁæ ·¤ô çßßSßæÙ (âêØü) ·Ô¤ Âé˜æ ·¤è àæÂÍ ÜðÙð ·Ô¤ ·¤æÚU‡æ âÖè Âýæç‡æØô´ ·Ô¤
çÜ° çÙcÂÿæ ãôÙæ ¿æçã°Ð çßßSßæÙ ·Ô¤ Âé˜æ ·¤è àæÂÍ çÙcÂÿæÌæ ·¤è àæÂÍ ãñÑ çßßSßæÙ ·Ô¤ Âé˜æ
×ëˆØé ·Ô¤ ÎðßÌæ Ø× ãñ´, Áô âÖè Áèßô´ ·Ô¤ çÜ° çÙcÂÿæ ãñ´)v{

‹ØæØæÏèàæ

Õéçh×æÙ ‹ØæØæÏèàæ »´»æ ·¤è ÌÚUã Sß»ü âð ¥ßÌçÚUÌ Ùãè´ ãôÌð; ßð â×æÁ âð ãè çÙ·¤ÜÌð ãñ´ ¥õÚU
âæ×æçÁ·¤ ßæÌæßÚU‡æ âð ÂôçáÌ ãôÌð ãñ´Ð ×ãæÙ ‹ØæØæÏèàæ Á‹×ÁæÌ Ùãè´ ãôÌð ßÚUÙ÷ ©ç¿Ì çàæÿææ
¥õÚU ×ãæÙ ·¤æÙêÙô´, ÂÚU´•ÂÚUæ¥ô´ mæÚUæ ©Ù·¤æ çÙ×æü‡æ ãôÌæ ãñ, Áñâð Âýæ¿èÙ ÖæÚUÌ ×ð́ ×Ùé, ·¤õçÅUËØ,
·¤æˆØæØÙ, ßëãSÂçÌ, ÙæÚUÎ, ÂæÚUæàæÚU ¥õÚU Øæ™æßË€UØ ¥æçÎ Áñâð çßçÏ ·Ô¤ çÎ‚»Á ãé° ãñ´Ð §â â‹ÎÖü
×ð´ ã× Îð¹ð´ Ìô ç·¤âè ×æ×Üð ·¤è âéÙßæ§ü ·Ô¤ ÎõÚUæÙ ÚUæÁæ ·Ô¤ ×æ»üÎàæü·¤ ‹ØæØæÏèàæô´ ¥õÚU âÜæã·¤æÚUô´
âð ¥ÂðçÿæÌ Íæ ç·¤ ßð SßÌ´˜æ ¥õÚU çÙÖèü·¤ ãô´ ¥õÚU ©âð ·¤ô§ü ˜æéçÅU Øæ ¥‹ØæØ ·¤ÚUÙð âð ÚUô·Ô¤´Ð
·¤æˆØæØÙ ·¤ãÌð ãñ´Ñ ÒÒØçÎ ÚUæÁæ ßæÎ·¤çÚUØô´ (çßßæÎèÙæ´) ÂÚU çßçÏçßL¤h Øæ Ï×üçßL¤h çÙ‡æüØ
ÍôÂÙæ ¿æãÌæ ãñ, Ìô ‹ØæØæÏèàæ ·¤æ Øã ·¤ÌüÃØ ãñ ç·¤ ßã ÚUæÁæ ·¤ô ¿ðÌæßÙè Îð ¥õÚU ©âð ÚUô·Ô¤ÐÓÓv|

ÒÒÚUæÁæ ·¤æ ×æ»üÎàæ·¤ ‹ØæØæÏèàæ ©âð °ðâè ÚUæØ Îð çÁâð ßã çßçÏâ•×Ì â×ÛæÌæ ãñ; ØçÎ ÚUæÁæ Ùãè´
Öè âéÙÌæ ãñ Ìô ‹ØæØæÏèàæ Ùð ·¤× âð ·¤× ¥ÂÙæ ·¤ÌüÃØ Ìô çÙÖæØæÐÓÓv}  ÁÕ ‹ØæØæÏèàæ ·¤ô Øã
¥ÙéÖß ãô ç·¤ ÚUæÁæ âæ•Ø ¥õÚU ‹ØæØ ·Ô¤ ÂÍ âð ÖÅU·¤ »Øæ ãñ Ìô ©â·¤æ ·¤ÌüÃØ ÚUæÁæ ·¤ô Âýâóæ
·¤ÚUÙæ Ùãè´ ãñ €UØô´ç·¤ Øã ¥ßâÚU ×ëÎéÖæçáÌæ ·¤æ Ùãè´ ãñ (ßQ¤ÃØ´ Ìé çÂýØ´ Ùæ˜æ); ØçÎ ‹ØæØæÏèàæ
¥ÂÙð ·¤ÌüÃØ ·Ô¤ ÂæÜÙ ×ð´ çßÈÜ ÚUãÌæ ãñ Ìô ßã Îôáè ãñÐÓÓv~

‹ØæØ×æ»æüÎ÷ÂðÌ´ Ìé ™ææˆßæ ç¿•æð ×ãèÂÌðÑÐ

ßQ¤ÃØ´ Ìé çÂýØ´ Ùæ˜æ â â•ØÑ ç€UËßáè Ößð̂ æ÷ÐÐ - ·¤æˆØæØÙè S×ëçÌ |{

ÚUæÁæ mæÚUæ ‹ØæçØ·¤ àæçQ¤ ·¤æ çßÖæÁÙ

â•ØÌæ ·Ô¤ çß·¤æâ ·Ô¤ âæÍ-âæÍ ÚUæÁæ ·Ô¤ ·¤æØôǘ ×ð́ ßëçh ãôÌè »§ü ¥õÚU ©â·Ô¤ Âæâ ÃØçQ¤»Ì M¤Â
âð ×é·¤Î×ð âéÙÙð ·Ô¤ çÜ° â×Ø ·¤è ·¤×è ãô »§ü ¥õÚU ßã ¥ÂÙæ ¥çÏ·¤æçÏ·¤ ‹ØæçØ·¤ ·¤æØü
¥ÙéÖßè ‹ØæØæÏèàæô´ ·¤è ÂýˆØæØôçÁÌ ·¤ÚUÙð ãðÌé çßßàæ ãô »ØæÐ ·¤æˆØæØÙ ·¤ãÌð ãñ´Ñ ÒÒØçÎ ·¤æ× ·Ô¤
ÎÕæß ·Ô¤ ·¤æÚU‡æ ÚUæÁæ ÃØçQ¤»Ì M¤Â âð ×é·¤Î×ô´ ·¤è âéÙßæ§ü Ùãè´ ·¤ÚU â·¤Ìæ ãñ, Ìô ©âð ßðÎ™æ

v{ ÌS×æh×æüâÙ´ ÂýæŒØ ÚUæÁæ çß»Ì ×ˆâÚUÑÐ

â×Ñ SßæÎ÷ âßüÖêÌðáé çßÖýÎ ßñßSßÌ´ ßýÌðÐÐ - ÙæÚUÎ S×ëçÌ v, xy

v| ¥Ï×æü™ææ´ ØÎæ ÚUæÁæ çÙØé´÷¿èÌ´ çßßæÎèÙæ´Ð

çß™ææŒØ ÙëÂçÌ´ â•ØSÌÎæ â•Ø¾÷ çÙßÌüØð̂ æ÷ÐÐ - ·¤æˆØæØÙè S×ëçÌ |y

v} â`ØðÙæßàØ ßQ¤ÃØ´ Ï×æüÍü âçãÌð ß¿ÑÐ

Ÿæë‡æôçÌ ØçÎ Ùô ÚUæÁæ Sßæ•æ´ â×ØSÌÎæÙë‡æÑÐÐ ·¤æˆØæØÙè S×ëçÌ ||

v~ ‹ØæØ×æ»æüÎ÷ÂðÌ´ Ìé ™ææˆßæ ç¿•æð ×ãèÂÌðÑÐ

ßQ¤ÃØ´ Ìé çÂýØ´ Ùæ˜æ â â•ØÑ ç€UËßáè Ößð̂ ÐÐ - ·¤æˆØæØÙè S×ëçÌ |{
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Õýæ±×‡æ ·¤ô ‹ØæØæÏèàæ ·Ô¤ M¤Â ×ð´ çÙØéQ¤ ·¤ÚUÙæ ¿æçã°ÐÓÓw®  ‹ØæØæÏèàæ ãôÙð ·Ô¤ çÜ° ¥ˆØ´Ì ©‘¿
·¤ôçÅU ·¤è Øô‚ØÌæ°¡ çÙÏæüçÚUÌ ·¤è »§ü ÍèÐ ·¤æˆØæØÙ ·Ô¤ ¥ÙéâæÚUÑ ÒÒ‹ØæØæÏèàæ ·¤ô ·¤ÆôÚU ß â´Ø×è,
çÙcÂÿæ, ÎëÉ¸çÙpØè, §üEÚUÖèL¤, ·¤ÌüÃØÂÚUæØ‡æ, ·ý¤ôÏ âð ×éQ¤, Ïç×üD ¥õÚU ·¤éÜèÙ ãôÙæ ¿æçã°Ðwv

‹ØæØÂæçÜ·¤æ ·¤è âˆØçÙDæ

â×Ø ·Ô¤ âæÍ-âæÍ °·¤ ‹ØæçØ·¤ ÂÎæÙé·ý¤× çß·¤çâÌ ãé¥æ çÁââð ÚUæÁæ, âßôü‘¿ ¥ÂèÜèØ
‹ØæØæÜØ ·¤è àæçQ¤Øô´ ·¤ô ÀôÇ¸·¤ÚU, ¥çÏ·¤æ´àæ ‹ØæçØ·¤ ·¤æØô´ü âð ×éQ¤ ãô »ØæÐ Áñâæ ç·¤ ª¤ÂÚU
ßç‡æüÌ ãñ, ×õØü âæ×ýæ’Ø ×ð´ °·¤ çÙØç×Ì ‹ØæçØ·¤ âðßæ ¥çSÌˆß ×ð´ ÍèÐ ‹ØæØæÏèàæ ·¤æ âßôüÂçÚU
·¤ÌüÃØ âˆØçÙD ãôÙæ Íæ, çÁâ×ð́ çÙcÂÿæÌæ ß ÚUæ»-mðá ·¤æ Âê‡æü ¥Öæß âç•×çÜÌ ÍðÐ âˆØçÙDæ ·¤è
¥ßÏæÚU‡ææ ¥ˆØ´Ì ÃØæÂ·¤ Íè ¥õÚU âˆØçÙDæ â´Õ‹Ïè ‹ØæçØ·¤ â´çãÌæ ÕãéÌ ·¤ÆôÚU ÍèÐ ßëãSÂçÌ
·¤ãÌð ãñ́Ñ ÒÒ°·¤ ‹ØæØæÏèàæ ·¤ô ÃØçQ¤»Ì ÜæÖ ·¤è §‘Àæ Øæ ç·¤âè Âêßæü»ýã ·Ô¤ çÕÙæ àææS˜æâ•×Ì
Âýç·ý¤Øæ ·Ô¤ ¥ÙéâæÚU ×æ×Üô´ ·¤æ çÙ‡æüØ ·¤ÚUÙæ ¿æçã°Ð §â Âý·¤æÚU ¥ÂÙð ‹ØæçØ·¤ ·¤ÌüÃØô´ ·¤æ ÂæÜÙ
·¤ÚUÙð ßæÜæ ‹ØæØæÏèàæ Ø™æ ·Ô¤ È¤Ü ·¤æ ¥çÏ·¤æÚUè ãôÌæ ãñÐÓÓww

ÜôÖ mðáæçÏ·¤´ ˆØ•æßæ ØÑ ·¤éßæü̂ ·¤æØü çÙ‡æüØ´Ð

àææS˜æôçÎÌðÙ çßçÏÙæ ÌSØ Ø™æ È¤Ü´ Ößðˆæ÷ÐÐ ÕëãSÂçÌ S×ëçÌ v, v}

‹ØæØæÏèàæô´ ·¤è çÙcÂÿæÌæ âéçÙçpÌ ·¤ÚUÙð ·Ô¤ çÜ° ·¤ÆôÚUÌ× âæßÏæçÙØæ¡ ÕÚUÌè »§ü Íè´Ð çß¿æÚU‡æ
¹éÜð ‹ØæØæÜØ ×ð´ ãôÙæ ¥æßàØ·¤ Íæ ¥õÚU ßæÎ Ü´çÕÌ ÚUãÌð ãé° ‹ØæØæÏèàæô´ ·¤æ Âÿæ·¤æÚUô´ âð
ÃØçQ¤»M¤Âð‡æ ÕæÌ ·¤ÚUÙæ çÙçáh Íæ €UØô´ç·¤ Øã ×æÙæ ÁæÌæ Íæ ç·¤ ¥·Ô¤Üð ×ð´ âéÙßæ§ü ·¤ÚUÙð âð
ÂÿæÂæÌ ãô â·¤Ìæ ãñÐ àæéR¤ ÙèçÌâæÚU ·Ô¤ ¥ÙéâæÚUÑ ÒÒÂæ´¿ ·¤æÚU‡æô´ âð çÙcÂÿæÌæ ÙC ãôÌè ãñ ¥õÚU
‹ØæØæÏèàæ çßßæÎô´ ×ð´ ÂÿæÂæÌ ·¤ÚUÌð ãñ´Ð Øð ·¤æÚU‡æ ãñ´- ÚUæ», ÜôÖ, ÖØ, mðá ¥õÚU °·¤ Âÿæ ·¤ô
¥·Ô¤Üð ×ð´ âéÙÙæÐÓÓwx ‹ØæçØ·¤ âˆØçÙDæ ÕÙæ° ÚU¹Ùð ·¤æ °·¤ ¥‹Ø ©ÂæØ Øã Íæ ç·¤ ßæÎô´ ·¤è
âéÙßæ§ü °·¤Ü ‹ØæØæÏèàæ mæÚUæ Ùãè´ ·¤è Áæ â·¤Ìè Íè, ÖÜð ãè ßã ÚUæÁæ ãè €UØô´ Ù ãôÐ ã×æÚUð
ÂêßüÁô´ Ùð Øã ¥ÙéÖß ç·¤Øæ ç·¤ ÁÕ Îô ×çSÌc·¤ ç×ÜÌð ãñ´ Ìô ÖýCæ¿æÚU Øæ ˜æéçÅU ·¤è â´ÖæßÙæ ·¤×
ãôÌè ãñ, ¥õÚU ©‹ãô´Ùð Øã ÂýæßÏæÙ ç·¤Øæ ç·¤ ×æ×Üð çÙ‡æèüÌ ·¤ÚUÌð â×Ø ÚUæÁæ ·¤ô ¥ÂÙð âÜæã·¤æÚUô´
·Ô¤ âæÍ ÕñÆÙæ ¿æçã° ¥õÚU ‹ØæØæÏèàæô´ ·¤ô çßá× â´•Øæ ßæÜè ‹ØæØÂèÆ ×ð´ ÕñÆÙæ ¿æçã°Ð àæé·ý¤¤-

w® ØÎæ ·¤æØüßàææÎýæÁæ Ù ÂàØðˆ·¤æØü çÙ‡æüØ´Ð

ÌÎæ çÙØé’Øæçmmæ´â´ Õýæ±×‡æ´ ßðÎÂÚUæ»´ÐÐ - ·¤æˆØæØÙè S×ëçÌ {x

wv Îæ‹Ìð ·¤éÜèÙð ×ŠØSÍ×Ùémð» ·¤ÚU´ çSÍÚU´,

ÂÚU˜æ ÖèL¤´ Ïç×üD×éléQ¤´ R¤ôÏ ßçÁüÌðÐÐ - ·¤æˆØæØÙè S×ëçÌ {y

ww ÜôÖ mðáæçÏ·¤´ ˆØ•æßæ ØÑ ·¤éßæü̂ ·¤æØü çÙ‡æüØ´Ð

àææS˜æôçÎÌðÙ çßçÏÙæ ÌSØ Ø™æ È¤Ü´ Ößðˆæ÷ÐÐ ÕëãSÂçÌ S×ëçÌ v, v}

wx ÂÿæÂæÌæçÏÚUôÂSØ ·¤æÚU‡ææçÙ ¿ Â´†æ÷¿ ßñÐ

ÚUæ» ÜôÖ ÖØ mðáæ ßæçÎÙôpÚUãÑ àL¤çÌÐÐ - àæéR¤ÙèçÌ y, zx®
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ÙèçÌâæÚU ·Ô¤ ¥ÙéâæÚU ÒÒ‹ØæçØ·¤ ·¤ÌüÃØô´ ·¤æ çÙßüãÙ ·¤ÚUÙð ßæÜð ÃØçQ¤ ßðÎ™æ °ß´ âæ´âæçÚU·¤ ¥ÙéÖß
âð ØéQ¤ ãôÙð ¿æçã° ¥õÚU ©‹ãð´ ÌèÙ, Âæ´¿, Øæ âæÌ ·Ô¤ â×êãô´ ×ð´ ·¤æØü ·¤ÚUÙæ ¿æçã°ÐÓÓwy

·¤õçÅUËØ Ùð Öè Øã ·¤ãæ ãñ ç·¤ ßæÎô´ ·¤è âéÙßæ§ü ÌèÙ ‹ØæØæÏèàæô´ (Ï×üSÍS˜æØÑ) mæÚUæ ·¤è ÁæÙè
¿æçã°Ð ¥´»ýðÁô´ mæÚUæ SÍæçÂÌ ã×æÚUè ßÌü×æÙ ‹ØæçØ·¤ ÃØßSÍæ ×ð´ §â ©ˆ·¤ëC âéÚUÿææ-©ÂæØ ·¤ô Ùãè´
¥ÂÙæØæ »Øæ ãñÐ Õ¿Ì ·Ô¤ ©gðàØ âð ¥æÁ ãÚU ×é·¤Î×ð ·¤è âéÙßæ§ü °·¤ ×éç‹â$È¤ Øæ çâçßÜ ÁÁ Øæ
çÁÜæ ÁÁ mæÚUæ ·¤è ÁæÌè ãñÐ ÂÚU‹Ìé Âýæ¿èÙ ÖæÚUÌ ×ð´ ÚUæ’Ø ·¤è L¤ç¿ Õ¿Ì ·¤è ¥Âðÿææ ‹ØæØ ·¤è
»é‡æß•ææ ×ð́ ¥çÏ·¤ ÍèÐ

ÂýˆØð·¤ S×ëçÌ ‹ØæçØ·¤ âˆØçÙDæ ·Ô¤ âßôü‘¿ ×ãˆß ÂÚU ÕÜ ÎðÌè ãñÐ àæé·ý¤-ÙèçÌâæÚU ·Ô¤ ¥ÙéâæÚUÑ
ÒÒÚUæÁæ mæÚUæ çÙØéQ¤ ‹ØæØæÏèàæ Âýç·ý¤Øæ ·Ô¤ ¥‘Àð ÁæÙ·¤æÚU, Õéçh×æÙ, ¿çÚU˜æßæÙ, ©•æ× SßÖæß ·Ô¤,
ßæ‡æè ×ð́ ×ëÎé, ç×˜æ Øæ àæ˜æé ·Ô¤ çÜ° çÙcÂÿæ, âˆØßæÎè, çßçÏßð•ææ, âçR¤Ø (¥æÜâè Ùãè´), ·ý¤ôÏ,
ÜôÖ Øæ §‘Àæ (ÃØçQ¤»Ì ÜæÖæÍü) âð ×éQ¤ ¥õÚU âˆØßæÎè ãôÙð ¿æçã°ÐÓÓwz

ÖýCæ¿æÚU ·Ô¤ çÜ° âÁæ ·¤æ ÂýæßÏæÙ

ÖýCæ¿æÚU °·¤ Áƒæ‹Ø ¥ÂÚUæÏ ×æÙæ ÁæÌæ Íæ ¥õÚU âÖè çßàæðá™æ Õð§ü×æÙ ‹ØæØæÏèàæ ·¤ô ·¤ÆôÚUÌ×
Î‡Ç ÎðÙð ·Ô¤ çßáØ ×ð´ °·¤×Ì ãñ´Ð ßëãSÂçÌ ·¤ãÌð ãñ´Ñ ÒÒØçÎ °·¤ ‹ØæØæÏèàæ çÚUEÌ Üð·¤ÚU ¥‹ØæØ
·¤ÚUÌæ ãñ ¥õÚU ÁÙÌæ ·Ô¤ çßEæâ ·¤ô ÌôÇ¸Ìæ ãñ Ìô ©âð ÚUæ’Ø âð çÙßæüçâÌ ·¤ÚU ÎðÙæ ¿æçã°ÐÓÓw{

¥‹ØæØßæçÎÙÑ â•ØæSÌÍñßôˆ·¤ô¿ ÁèçßÙÑÐ

çßESÌß´÷¿·¤æpñß çÙßæüSØæ âßü °ß ÌðÐÐ ßëãSÂçÌ S×ëçÌ v, v®|

ÖýC ‹ØæØæÏèàæ, ÛæêÆæ »ßæã, ¥õÚU Õýæ±×‡æ ·¤æ ãˆØæÚUæ ¥ÂÚUæçÏØô´ ·Ô¤ °·¤ ãè ß»ü ×ð´ ¥æÌð ãñ´Ðw|

çßc‡æé ·¤ãÌð ãñ́Ñ ÒÒÚUæ’Ø ·¤ô °·¤ ÖýC ‹ØæØæÏèàæ ·¤è ÂêÚUè â´Âç•æ Á•Ì ·¤ÚU ÜðÙè ¿æçã°ÐÓÓw}  ßæÎ
Ü´çÕÌ ÚUãÌð ãé° ßæÎ·¤æçÚUØô´ âð ¥·Ô¤Üð ×ð´ ÕæÌ ·¤ÚUÙæ Öè ‹ØæçØ·¤ ·¤Îæ¿æÚU ·¤è Ÿæð‡æè ×ð´ ¥æÌæ ÍæÐ
ÕëãSÂçÌ ·¤ãÌð ãñ´Ñ ÒÒßæÎ ·Ô¤ çÙ‡æüØ âð Âêßü (çÙ‡æèüÌð) ç·¤âè Âÿæ·¤æÚU ·Ô¤ âæÍ ÃØçQ¤»ÌM¤Âð‡æ

wy ÃØßãæÚU×ÏéÚU´ ßôÎé´ Øð âQ¤æÑ ÂéXßæ §ßÐ

Üô·¤ ßðÎ™æ Ï×ü™ææ â# Â´¿ ˜æØôùçÂÐÐ - àæéR¤ÙèçÌ zy}

wz ÃØßãæÚUçßÎÑ Âýæ™ææ ßëç•æàæèÜæ »é‡ææç‹ßÌÑÐ

çÚUÂõ ç×˜æð â×Ø Øð ¿ Ï×ü™ææÑ âˆØßæçÎÙÑÐÐ

çÙÚUæÜâæ çÁÌ·ý¤ôÏ ·¤æ× ÜôÖæÑ çÂýØ´ ßÎÑÐ

ÚUæ™ææ çÙØôçÁÌÃØæâÌð â•Øæ âßæüâé ÁæçÌáéÐÐ - àæéR¤ÙèçÌ zx}-zx~

w{ ¥‹ØæØßæçÎÙÑ â•ØæSÌÍñßôˆ·¤ô¿ ÁèçßÙÑÐ

çßESÌ†æ÷¿·¤æpñß çÙßæüSØæ âßü °ß ÌðÐÐ ßëãSÂçÌ S×ëçÌ v, v®|

w| ·¤êÅU â`ØÑ ·¤êÅU âæÿæè Õý±×ãæ ¿ â×Ø S×ëÌæÑÐ ßëãSÂçÌ S×ëçÌ z

w} ·¤êÅU âæÿæè»‡ææ´ âßüSØæÂãæÚUÑ ·¤æØüÑÐ ©ˆ·¤ô¿ ÁèçßÙæ´ â•ØæÙæ´ ¿Ð ßëãSÂçÌ S×ëçÌ v, v|~
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ÕæÌ¿èÌ ·¤ÚUÙð ßæÜð ‹ØæØæÏèàæ Øæ ×é•Ø ‹ØæØæÏèàæ ·¤ô °·¤ ÖýC ‹ØæØæÏèàæ ·¤è ÌÚUã Î´çÇÌ ç·¤Øæ
ÁæÙæ ¿æçã°ÐÓÓw~

ÁêÚUè ·Ô¤ âÎSØô´ ·¤è ÅUôÜè

‹ØæçØ·¤ Âý‡ææÜè ·¤è âßæüçÏ·¤ ©ËÜð¹ÙèØ çßàæðáÌæ âÖæâÎô´ Øæ ÂæáüÎô´ ·¤è ÃØßSÍæ Íè Áô ÚUæÁæ
·Ô¤ ×êËØæ´·¤Ù·¤Ìæü Øæ âÜæã·¤æÚU ·Ô¤ M¤Â ×ð´ ·¤æØü ·¤ÚUÌð ÍðÐ °·¤ ×ãˆßÂê‡æü ¥´ÌÚU ·Ô¤ âæÍ, ßð ¥æÏéçÙ·¤
ÁêÚUè ·Ô¤ â×·¤ÿæ ÍðÐ ¥æÁ ·¤è ÁêÚUè ×ð´ ¥æ× ¥æÎ×è - ÒÒÕæÚUã Îé·¤æÙÎæÚUÓÓ ãôÌð ãñ´ ÁÕç·¤ àææâ·¤
·Ô¤ âæÍ ÕñÆÙð ßæÜð ÂæáüÎô´ ·¤æ çßçÏßð•ææ ãôÙæ ¥æßàØ·¤ ÍæÐ Øæ™æßË€UØ ·¤ãÌð ãñ́Ñ ÒÒàææâ·¤ ·¤ô
¥ÂÙð ‹ØæØæÜØ ·Ô¤ âÖæâÎô´ ·Ô¤ M¤Â ×ð´ çßçÏ çßàæðá™æ, âˆØßæÎè ¥õÚU àæ˜æé-ç×˜æ ãðÌé çÙcÂÿæ
ÃØçQ¤Øô´ ·¤ô çÙØéQ¤ ·¤ÚUÙæ ¿æçã°ÐÓÓx®

§Ù âÖæâÎô´ Øæ ’ØêÚUâü âð §â âè×æ Ì·¤ çÙÖèü·¤ÌæÂêßü·¤ ÚUæØ ÃØQ¤ ·¤ÚUÙð ·¤è ¥æàææ ·¤è ÁæÌè Íè
ç·¤ ßð àææâ·¤ âð ¥âã×Ì ãô·¤ÚU ©âð ¥æ»æã ·¤ÚU â·Ô¤ ç·¤ ©â·¤è ÚUæØ çßçÏ °ß´ âæ•Øæ ·Ô¤ çßÂÚUèÌ
ãñÐ ·¤æˆØæØÙ ·¤ãÌð ãñ´Ñ ÒÒØçÎ âÖæâÎ Øã ¥ÙéÖß ·¤ÚUÌð ãñ´ ç·¤ àææâ·¤ ç·¤âè çßßæÎ ·¤æ çÙ‡æüØ
çßçÏ ·Ô¤ çßL¤h ·¤ÚUÙð ãðÌé Âýßë•æ ãñ Ìô ©Ù·¤ô ×ê·¤Îàæü·¤ Ùãè´ ÚUãÙæ ¿æçã°; ØçÎ ßð ¿éÂ ÚUãð Ìô ßð
ÚUæÁæ âçãÌ ÙÚU·¤ Áæ°´»ðÐÓÓxv àæé·ý¤¤-ÙèçÌâæÚU ×ð´ Öè §âè Âý·¤æÚU ·Ô¤ °·¤ àÜô·¤ ×ð´ Øã ¥æÎðàæ
ÎôãÚUæØæ »Øæ ãñÐxw àææâ·¤ Øæ ©â·¤è ¥ÙéÂçSÍçÌ ×ð´ ÂèÆæâèÙ ‹ØæØæÏèàæ âð Øã ¥ÂðçÿæÌ Ùãè´ Íæ
ç·¤ ßã ÁêÚUè âÎSØô´ ·Ô¤ çÙ‡æüØ ·Ô¤ çßÂÚUèÌ çÙ‡æüØ Îð»æ ßÚUÙ ©âð ©Ù·Ô¤ ÂÚUæ×àææüÙéâæÚU ãè çÇ·ý¤è
(ÁØ-Â˜æ) ÂæçÚUÌ ·¤ÚUÙè ãôÌè ÍèÐ àæé·ý¤¤ÙèçÌâæÚU ·Ô¤ ¥ÙéâæÚUÑ ÒÒØã Îð¹Ùð ·Ô¤ ÕæÎ ç·¤ âÖæâÎô´
Ùð ¥ÂÙæ çÙ‡æüØ Îð çÎØæ ãñ, ÚUæÁæ mæÚUæ âÈ¤Ü Âÿæ·¤æÚU ·¤ô °·¤ çÇ·ý¤è (ÁØ-Â˜æ) ÎðÙæ ¿æçã°ÐÓÓxx

âÖæâÎô´ ·¤è ÌéÜÙæ çÂýßè ·¤æ©´çâÜ ·¤è ‹ØæçØ·¤ âç×çÌ âð ·¤è Áæ â·¤Ìè ãñ, Áô àææâ·¤ ·¤ô
ÒÒçßÙ×ýÌæÂêßü·¤ âÜæãÓ ÎðÌè ãñ ç·¤‹Ìé Øã âÜæã ÕæŠØ·¤æÚUè ãñÐ §â·¤è ÌéÜÙæ âôçßØÌ ‹ØæçØ·¤
Âý‡ææÜè ·Ô¤ ÌãÌ ÂèÂéËâ ¥âðââü (People’s Assessors) âð Öè ·¤è Áæ â·¤Ìè ãñ, Áô
ÂèÂéËâ÷ ·¤ôÅUü ×ð´ ¥ÙéÖßè ‹ØæØæÏèàæ ·Ô¤ âæÍ ÕñÆÌð ãñ´ Üðç·¤Ù ©Ù·¤è ãñçâØÌ ©â·Ô¤ ÕÚUæÕÚU ãôÌè ãñ
¥õÚU ßð ©â·Ô¤ çßL¤h ÃØßSÍæ Îð â·¤Ìð ãñ´Ð

Üðç·¤Ù °·¤ ¥ÂßæÎ ÍæÐ ØçÎ ç·¤âè ·¤çÆÙ ×æ×Üð ×ð´ ÁêÚUè âÎSØ ç·¤âè çÙc·¤áü ÂÚU Âãé´¿Ùð ×ð´
¥â×Íü ãôÌð Íð Ìô àææâ·¤ ×æ×Üð ·¤ô SßØ´ çÙ‡æèüÌ ·¤ÚU â·¤Ìæ ÍæÐ àæé·ý¤-ÙèçÌâæÚU ·¤ãÌð ãñ´, ÒÒØçÎ

w~ ¥çÙ‡æèüÌð Ìé ØlÍðü â•ÖæáÌð ÚUãôùçÍüÙÑÐ ßëãSÂçÌ S×ëçÌ v, v®w

x® âéÌæŠØØÙ â•Âóææ Ï×ü™ææ âˆØßæçÎÙÑÐ

ÚUæ™ææ âÖæâÎæ ·¤æØæ´ü çÚUÂõ ç×˜æð ¿ Øð â×æÑÐÐ -Øæ™æßË€UØ S×ëçÌ w, w

xv ¥Ï×üÌÑ Âýßë•æ´ çã ÙôÂðÿæÚUÙ âÖæâÎÑÐ

©Âðÿæ×æ‡ææÑ âÙë ÙÚU·¤´ Øæ‹ˆØÏô×é¹æÑÐÐ ·¤æˆØæØÙè S×ëçÌ |y

xw àæé·ý¤ÙèçÌ, IV U, zy|z

xx â`ÂæçÎçÖçÙüç×üÌ´ çßhëÌ´ ÂýçÌßæçÎÙÑÐ

Îý¦æ ÚUæÁæÙéÁçØÙð ÂýÎlæÎ÷ ÁØ Â˜æ·¤•ÐÐ àæé·ý¤ ÙèçÌ y, zx
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ßð (çÙÏæüÚU·¤) ç·¤âè ·¤çÆÙ Øæ âç‹Î‚Ï ×égô´ ßæÜð (âç‹Î‚ŠM¤çÂ‡æÑ) çßßæÎ ·¤æ çÙ‡æüØ ·¤ÚUÙð ×ð´
¥â×Íü ãñ´ Ìô °ðâð ×æ×Üð ×ð´ àææâ·¤ ¥ÂÙð çßàæðáæçÏ·¤æÚU ·¤æ ©ÂØô» ·¤ÚUÌð ãé° çÙ‡æüØ Îð â·¤Ìæ
ãñÐxy

°ðâæ ÂýÌèÌ ãôÌæ ãñ ç·¤ ¥ÂÚUæçÏ·¤ ÂÚUèÿæ‡æô´ ×ð´ ¥çÖØéQ¤ ·Ô¤ Îôáè Øæ çÙÎôüá ãôÙð ·Ô¤ ÂýàÙ ÂÚU
‹ØæØæÏèàæ Øæ ÁêÚUè âÎSØô´ mæÚUæ çÙ‡æüØ ç·¤Øæ ÁæÌæ Íæ ç·¤‹Ìé Î‡Ç ·¤è ×æ˜ææ ·¤æ çÙÏæüÚU‡æ ÚUæÁæ ÂÚU
ÀôÇ¸ çÎØæ ÁæÌæ ÍæÐ ×ë‘À·¤çÅU·¤`æ÷, Î çÜçÅUÜ €UÜð ·¤ôÅUü, ×ð́ ×é·¤Î×ð ·Ô¤ ÎëàØ ×ð́, ¿æL¤Î•æ ·¤ô
ßâ´ÌâðÙæ ·¤è ãˆØæ ·¤æ Îôáè ƒæôçáÌ ·¤ÚUÙð ·Ô¤ ÕæÎ ‹ØæØæÏèàæ Ùð Î‡Ç ·Ô¤ ÂýàÙ ·¤ô §â çÅUŒÂ‡æè ·Ô¤
âæÍ ÚUæÁæ ·¤ô â´ÎçÖüÌ ç·¤Øæ ç·¤ ÒÒ¿æM¤Î•æ ·Ô¤ Îôáè Øæ çÙÎôüá ãôÙð ·Ô¤ â´Õ´Ï ×ð́ çÙ‡æüØ ·¤ÚUÙð ·¤æ
¥çÏ·¤æÚU ã×æÚUæ ãñ ¥õÚU ã×æÚUæ çÙ‡æüØ ÕæŠØ·¤æÚUè (Âý×æ‡æ) ãñ, ç·¤‹Ìé àæðá ÚUæÁæ ÂÚU ãñÐÓÓxz

¥æØü ¿æL¤Î•æ÷ çÙ‡æüØ´ ßØ´ Âý×æ‡æ´ àæðáð Ìé ÚUæÁæÐÓÓ ×ë‘À·¤çÅU·¤×÷ ~

ÚUæ×æØ‡æ·¤æÜèÙ ‹ØæØ ÃØßSÍæ

§â â´ÎÖü ×ð´ ØçÎ ã× ÚUæ×æØ‡æ ·¤æÜèÙ ‹ØæØ ÃØßSÍæ ·¤æ ¥ŠØØÙ ·¤ÚUÌð ãñ´ Ìô ã× ÂæÌð ãñ´ ç·¤ ‹ØæØ
ÃØßSÍæ ·¤æ Áô SßM¤Â ã×ð´ ¥ÂÙð Âýæ¿èÙ »ý´Íô´ ×ð´ ç×Üæ ãñ ©â·¤æ ÎàæüÙ ã×ð´ ãÁæÚUô´ ßáü ÂãÜð ãè
ÚUæ×æØ‡æ ·¤æÜèÙ ‹ØæØ ÃØßSÍæ ×ð´ ç×ÜÌæ ãñÐ ÚUæ×æØ‡æ Áô ·Ô¤ßÜ °·¤ ×ãæ·¤æÃØ ãè Ùãè´ ¥çÂÌé
ÖæÚUÌèØ âæ´S·¤ëçÌ·¤ ¿ðÌÙæ ·¤æ Âý·¤æàæ SÌ´Ö Öè ãñ ×ð´ ã×ð´ ÖæÚUÌèØ â´S·¤ëçÌ ·Ô¤ çßáÎ Âÿæô´ ·Ô¤ ÎàæüÙ
ãôÌð ãñ´Ð §âè ·ý¤× ×ð´ ÚUæ×æØ‡æ ·¤æÜèÙ ‹ØæØ ÃØßSÍæ ÂÚU ÎëçCÂæÌ ·¤ÚUÌð ãñ´ Ìô ã×æÚUð â×ÿæ °·¤
çßSÌëÌ ‹ØæØ Âý‡ææÜè ÂýSÌéÌ ãôÌè ãñ Áô ÚUæ× ÚUæ’Ø ·¤è ·¤ËÂÙæ ·¤æ ¥æÏæÚU ÍèÐ ÚUæ×æØ‡æ ·¤æÜèÙ
àææâÙ Ï×ü ÂÚU ¥æÏæçÚUÌ Íæ ¥õÚU Ï×ü ×ð´ ‹ØæØ ·¤è ÂýÏæÙÌæ ÍèÐx{  ÚUæ×æØ‡æ ·Ô¤ ¥ÙéâæÚU ÚUæ’Øô´ ×ð´
‹ØæØ Ù ãôÙð âð ×ˆSØ ‹ØæØ ·¤è çSÍçÌ ©ˆÂóæ ãôÌè ÍèÐ çÁââð ÚUæ’Ø ·¤æ ¥çSÌˆß â´Öß Ùãè´ ãôÌæ
ãñÐx| ¥SÌé ‹ØæØ âð ãè ÚUæÁæ ·¤æ ¥õÚU ÚUæ’Ø ·¤æ ¥çSÌˆß ãñÐ ÚUæ× ÚUæ’Ø ×ð´ ‹ØæØ ·¤æ ¥æÏæÚU çßçÏ
ÃØßSÍæ ÍèÐ ÚUæÁæ ·¤ô ‹ØæØ ·¤è ÂýçÌ×êçÌü ×æÙæ »Øæ ãñÐ ÚUæÁæ SßØ´ Ï×æüâÙ ÂÚU ÕñÆ·¤ÚU ÂéÚUôçãÌô´
°ß´ ×´ç˜æØô´ ·¤ô ¥æÎðàæ ÎðÌæ ãñ ç·¤ ¥æÂ·¤ô ‹ØæØ çÙcÂÿæÌæ Âêßü·¤ ·¤ÚUÙæ ¿æçã°Ð ØçÎ ÚUæÁæ ‹ØæØ Ùãè´
·¤ÚUÌæ ãñ Ìô ßã SßØ´ ÂæÂ ·¤æ Öæ» ãôÌæ ãñÐ çÁÙ ÃØçQ¤Øô´ ·¤ô ÚUæÁæ ‹ØæØ Âêßü·¤ Î´çÇÌ ·¤ÚUÌæ ãñ ßã
ÂæÂ âð ×éQ¤ ãô ÁæÌð ãñ´Ð ÚUæ× ·¤æ Á‹× ãè â’ÁÙô´ ·¤è ÚUÿææ °ß´ ÎéC ·Ô¤ â´ãæÚU ·Ô¤ çÜ° ãé¥æ ÍæÐ
ÚUæ×æØ‡æ ·Ô¤ ¥´Ì»üÌ ¥Ùð·¤ Âýâ´»ô´ ×ð´ ‹ØæØ ÃØßSÍæ ·¤æ ©ËÜð¹ ãñÐ ©ÎæãÚU‡æ ·Ô¤ çÜ° ÕæÜ·¤æ´Ç ×ð´
ÚUæÁæ âæ»ÚU ·¤æ Âýâ´» ãñÐ ÚUæÁæ âæ»ÚU ·¤ô ’ØðD Âé˜æ ¥â×´Á ÕÇ¸æ ãè ÎéC Âý·¤ëçÌ ·¤æ ÍæÐ ßã Ù»ÚU ·Ô¤
ÕæÜ·¤ô´ ·¤ô Â·¤Ç¸ ·¤ÚU âÚUØê ÙÎè ×ð´ ÈÔ¤´·¤ ÎðÌæ ÍæÐ ÁÕ Õ‘¿ð ÇêÕÙð Ü»Ìð Íð ÌÕ ©Ù·¤ô Îð¹ ·¤ÚU·Ô¤
ã´âæ ·¤ÚUÌæ ÍæÐ ßæË×èç·¤ Áè ·¤ãÌð ãñ´ ç·¤ §â Âý·¤æÚU ÂæÂæ¿æÚU ×ð´ ÂýæßüÌ ãô·¤ÚU ÁÕ ßã âˆÂéL¤áô´ ·¤ô

xy çÙpðÌ´ Øð Ù àæ€UØæ SØéÑ ßæÎæÑ âç‹Î‚ÏM¤çÂ‡æÑ

âè×ælSÌ˜æ ÙëÂçÌÑ Âý×æ‡æ´ SØæÌ÷ ÂýÖéØüÌÑÐÐ -àæéR¤ÙèçÌ

xz ¥æØü ¿æL¤Î•æ÷ çÙ‡æüØ´ ßØ´ Âý×æ‡æ´ àæðáð Ìé ÚUæÁæÐÓÓ ×ë‘À·¤çÅU·¤×÷ ~

x { ßæË×èç·¤ ÚUæ×æØ‡æ |/z~ ·Ô¤ ÂpæÌ ¥çÏ·¤ â»ü v àÜô·¤ vx

x| ßæË×èç·¤ ÚUæ×æØ‡æ w/{|/xv
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ÂèÇ¸æ ÎðÙð ¥õÚU Ù»ÚUßæçâØô´ ·¤æ ¥çãÌ ·¤ÚUÙð Ü»æ ÌÕ çÂÌæ Ùð ©âð Ù»ÚU ·Ô¤ ÕæãÚU çÙ·¤æÜ çÎØæÐx}

·¤éàæÜ ÃØßãæÚUðáé âõNÎðáé ÂÚUèçÿæÌÑÐ

Âýæ#·¤æÜ´ ØÍæÎ‡Ç´ ÏæÚUØðáéÑ âéÌðEçÌÐÐ ßæ. ÚUæ×æØ‡æ v-|-v®

ØçÎ ¥æßàØ·¤ ãô Ìô ×´˜æè Öè ¥ÂÙð Âé˜æô´ ·¤ô Î´Ç Îð °ðâæ ÂýæßÏæÙ ç×ÜÌæ ãñÐ ÚUæ×æØ‡æ ·¤æÜèÙ
‹ØæØ ¥õÚU Î´Ç ÃØßSÍæ ·¤æ ×éBØ ¥æÏæÚU Ï×ü Íæ ¥õÚU ÚUæÁæ Ï×ü ·Ô¤ ¥ÏèÙ ÚUã·¤ÚU Î´Ç ·¤æ ÂýØô»
·¤ÚUÌæ ÍæÐ çßc‡æé ÂéÚUæ‡æ ×ð´ ©ËÜð¹ ãñ ç·¤ ÒÒÎ´Ç ·¤æ ©gðàØ Ï×ü ·¤è ÚUÿææ ¥õÚU ‹ØæØ ·¤è SÍæÂÙæ
·¤ÚUÙæ ÍæÐÓÓ

â×æÙÌæ ×æÙßèØ ÃØßãæÚU ·¤è ÃØßSÍæ çßçÏ Øæ çÙØ× ¥Íßæ ·¤æÙêÙ ·Ô¤ mæÚUæ ãôÌè ãñÐ ÚUæ×æØ‡æ ×ð´
çßçÏ ·Ô¤ çÜ° Ï×ü ·¤æ ÂýØô» ãñÐ ÚUæÁæ Ï×ü ·Ô¤ mæÚUæ ¥ÂÙè ÂýÁæ ÂÚU àææâÙ ·¤ÚUÌæ ÍæÐx~

«¤çˆßÁõ mæßçÖ×Ìõ ÌSØSÌæ×ëçáâ•æ×õÐ

ÕñàØô ßæ×Îðßp ×ç‹˜æÙp ÌÍæÂðÚUðÐÐ

×ãçáü ßçàæC ¥õÚU ßæ×Îðß ßñçÎ·¤ ¥ÙéDæÙô´ ·Ô¤ çßàæðá™æ ãôÙð ·Ô¤ ·¤æÚU‡æ Ïæç×ü·¤ ×´˜æè ãñ´ Áô Ïæç×ü·¤
×æ×Üô´ ·Ô¤ ™ææÌæ ãñ´ §â·Ô¤ ¥Üæßæ ·¤éÀ ¥õÚU Öè Ïæç×ü·¤ ×´˜æè ãñ´ Áô Ïæç×ü·¤ ×æ×Üô´ ·¤ô Îð¹Ìð Íð
ÌÍæ ÚUæÁæ ·¤ô Ï×ü ÂÚU àææâÙ ·¤ÚUÙð ·¤è çÎàææ ÎðÙð ·¤æ ·¤æØü ·¤ÚUÌð ÍðÐ

III. ÚUæ×æØ‡æ·¤æÜèÙ ‹ØæØ ÃØßSÍæ °ß´ ßÌü×æÙ ÖæÚUÌèØ Î‡Ç â´çãÌæÑ °·¤ ÌéÜÙæ

ßÌü×æÙ â×Ø ×ð´ ØçÎ ã× ÚUæ×æØ‡æ ·¤æÜèÙ ÃØßSÍæ ·¤è Âýæâ´ç»·¤Ìæ ·¤æ ¥ŠØØÙ ·¤ÚUÌð ãñ´ Ìô ã×
ÂæÌð ãñ´ ç·¤ ¥æÁ Öè ã×æÚUè ‹ØæØ ÃØßSÍæ ×ð´ ÕãéÌ âæÚUð °ðâð ÂýæßÏæÙ ãñ´ Áô ©â â×Ø ÚUæ×æØ‡æ
ÃØßSÍæ ×ð´ çÎ¹æ§ü ÎðÌð ãñ´Ð ¥Ùð·¤ô´ °ðâð ©ÎæãÚU‡æ ãñ´Ð ÚUæ× ÚUæß‡æ ·Ô¤ Õè¿ Øéh ·¤æ ×éBØ ·¤æÚU‡æ ÚUæß‡æ
mæÚUæ âèÌæ ·¤æ ¥ÂãÚU‡æ ãñÐ ÚUæß‡æ mæÚUæ âèÌæ ·¤ô âéÚUÿææ ƒæðÚUð âð ÕæãÚU çÙ·¤ÜÙð ·Ô¤ çÜ° ÀÜ ç·¤Øæ
»Øæ ¥õÚU ©Ù·¤è §‘Àæ ·Ô¤ çßM¤h ©‹ãð´ Ü´·¤æ Üð ÁæØæ »ØæÐ ¥æÁ °ðâæ ·¤ëˆØ ÖæÚUÌèØ Î´Ç â´çãÌæ ·¤è
ÏæÚUæ x{x ¥õÚU x{{•vx|(w) ¥õÚU }| ÖæÚUÌèØ ‹ØæØ â´çãÌæ w®wx, ·Ô¤ ¥´Ì»üÌ ¥æÌæ ãñÐ ÏæÚUæ
x{x ¥ÂãÚU‡æ âð â´Õ´çÏÌ ãñ ¥õÚU §â×ð´ | âæÜ ·¤è ÁðÜ ·¤è âÁæ ·¤æ ÂýæßÏæÙ ãñÐ §â·Ô¤ ¥Üæßæ,
ÏæÚUæ x{{ ×ð´ çßßæã ·Ô¤ çÜ° ×ÁÕêÚU ·¤ÚUÙð ·Ô¤ çÜ° ç·¤âè ×çãÜæ ·¤æ ¥ÂãÚU‡æ ·¤ÚUÙð ·¤è ÕæÌ ·¤ãè
»§ü ãñ ¥õÚU §â×ð´ v® âæÜ Ì·¤ ·¤è âÁæ ·¤æ ÂýæßÏæÙ ãñÐ

ÚUæ×æØ‡æ ·Ô¤ âÕâð Âýçâh Âýâ´»ô´ ×ð´ âð °·¤ ãÙé×æÙ mæÚUæ Ü´·¤æ ÎãÙ ãñÐ ç·¤´ßÎ´Ìè ·Ô¤ ¥ÙéâæÚU, ÚUæß‡æ
ãÙé×æÙ ·¤ô ¥ÂÙð ÎÚUÕæÚU ×ð´ ¥æâÙ Ù Îð·¤ÚU ©Ù·¤æ ¥Â×æÙ ·¤ÚUÙð ·¤è ·¤ôçàæàæ ·¤ÚUÌæ ãñÐ ãæÜæ´ç·¤,
ãÙé×æÙ Õâ ¥ÂÙè Âê´À ÕÉ¸æ·¤ÚU °·¤ ¥æâÙ ÕÙæÌð ãñ´, Áô ÚUæß‡æ ·Ô¤ çâ´ãæâÙ âð Öè ª¤´¿æ ãôÌæ ãñÐ
·ý¤ôçÏÌ ãô·¤ÚU ÚUæß‡æ ãÙé×æÙ ·¤è Âê´À ×ð´ ¥æ» Ü»æÙð ·¤æ ¥æÎðàæ ÎðÌæ ãñÐ ãæÜæ´ç·¤, Øã ©ËÅUæ ãôÌæ

x} ·¤éàæÜ ÃØßãæÚUðáé âõNÎðáé ÂÚUèçÿæÌÑÐ

Âýæ#·¤æÜ´ ØÍæÎ‡Ç´ ÏæÚUØðáéÑ âéÌðEçÌÐÐ ßæ. ÚUæ×æØ‡æ v-|-v®

x~ ßæË×èç·¤ ÚUæ×æØ‡æ v/|/v~/x/{/vy



Kamkus Law Journal [Vol. : 796

ãñ €UØô´ç·¤ ãÙé×æÙ ·¤ô ÎÎü ×ãâêâ Ùãè´ ãôÌæ ãñ ¥õÚU ßð ÂêÚUè Ü´·¤æ ×ð´ ¥æ» Ü»æÌð ãé° §ÏÚU-©ÏÚU
Öæ»Ìð ãñ́Ð ¥æÁ ãÙé×æÙ Áñâæ ·¤ë̂ Ø âæßüÁçÙ·¤ â´Âç•æ ÿæçÌ çÙßæÚU‡æ ¥çÏçÙØ×, v~}y ·¤è ÏæÚUæ y
·¤ô ¥æ·¤çáüÌ ·¤ÚU â·¤Ìæ ãñ, Áô ¥æ» Øæ çßSÈ¤ôÅU·¤ ÂÎæÍôǘ mæÚUæ âæßüÁçÙ·¤ â´Âç•æ ·¤ô Ùé·¤âæÙ
Âãé¡¿æÙð ·¤è ÕæÌ ·¤ÚUÌæ ãñ ¥õÚU °·¤ âð v® âæÜ ·¤è ÁðÜ ·¤è âÁæ ·¤ô ¥æ·¤çáüÌ ·¤ÚUÌæ ãñÐ Øã
ÖæÚUÌèØ Î´Ç â´çãÌæ ·¤è yx{ ÏæÚUæ (xw{ ÖæÚUÌèØ ‹ØæØ â´çãÌæ w®wx), ·¤ô Öè ¥æ·¤çáüÌ
·¤ÚUð»æÐ ÚUæ× mæÚUæ çÎ° »° ¥æÎðàæ ·¤è ¥ßãðÜÙæ ·¤ÚUÙð ·Ô¤ ÕæÎ Üÿ×‡æ Ùð âÚUØê ÙÎè ×ð´ ¥ÂÙæ ÁèßÙ
â×æ# ·¤ÚUÙð ·¤æ çß·¤ËÂ ¿éÙæÐ §ââð ÂãÜð, ÖæÚUÌèØ Î´Ç â´çãÌæ ·¤è ÏæÚUæ x®~ ·Ô¤ ¥ÙéâæÚU,
¥æˆ×ãˆØæ ·¤ÚUÙð ·¤æ ÂýØæâ ·¤ÚUÙð ßæÜð ç·¤âè Öè ÃØçQ¤ ·¤ô °·¤ ßáü Ì·¤ ·¤æÚUæßæâ ¥õÚU Áé×æüÙð ·¤è
âÁæ ãô â·¤Ìè ÍèÐ ãæÜæ¡ç·¤, ×æÙçâ·¤ SßæS‰Ø Îð¹ÖæÜ ¥çÏçÙØ×, w®v| ·¤è ÏæÚUæ vvz ÏæÚUæ
x®~ ·¤ô ¥×æ‹Ø ·¤ÚUÌè ãñ ¥õÚU ·¤ãÌè ãñ ç·¤ ÏæÚUæ x®~ ·Ô¤ ÕæßÁêÎ, ¥æˆ×ãˆØæ ·¤ÚUÙð ·¤æ ÂýØæâ
·¤ÚUÙð ßæÜð ç·¤âè Öè ÃØçQ¤ ·¤ô »´ÖèÚU ÌÙæß ×ð´ ×æÙæ ÁæÌæ ãñ, ¥õÚU ©â ÂÚU ×é·¤Î×æ Ùãè´ ¿ÜæØæ
Áæ°»æ ¥õÚU ©âð Î´çÇÌ Ùãè´ ç·¤Øæ Áæ°»æÐ (ÏæÚUæ x®~ ·¤ô Ù§ü ÖæÚUÌèØ ‹ØæØ â´çãÌæ w®wx âð
ÂêÚUè ÌÚUã ãÅUæ çÎØæ »Øæ ãñÐ) âÚU·¤æÚU ·¤æ ·¤ÌüÃØ ãñ ç·¤ ßã »´ÖèÚU ÌÙæß âð ÂèçÇ¸Ì ÃØçQ¤ ·¤è
Îð¹ÖæÜ, ©Â¿æÚU ¥õÚU ÂéÙßæüâ ÂýÎæÙ ·¤ÚUð, çÁâÙð ¥æˆ×ãˆØæ ·¤ÚUÙð ·¤æ ÂýØæâ ç·¤Øæ ãñ, Ìæç·¤ ©â
ÃØçQ¤ mæÚUæ ¥æˆ×ãˆØæ ·Ô¤ ÎêâÚUð ÂýØæâ ·Ô¤ Áôç¹× ·¤ô ·¤× ç·¤Øæ Áæ â·Ô¤Ð

ÚUæß‡æ ·¤è ÕãÙ àæêÂü‡æ¹æ, ÚUæ× ·Ô¤ ç×ÜÙð ©Ù·Ô¤ ¥æŸæ× »§ü Íè, Áãæ¡ ©âÙð ÜæÜ ÕæÜô´ ßæÜè ÚUæÿæâè
âð °·¤ âé´ÎÚU S˜æè ·¤æ M¤Â ÏæÚU‡æ ·¤ÚU çÜØæ Íæ, Ìæç·¤ ßã ©Ùâð ÕæÌ ·¤ÚU â·Ô¤Ð ÚUæ× Ùð ©ââð ÕæÌ ·¤ÚU
©âÙð ¥ÂÙð Öæ§ü Üÿ×‡æ âð â´Â·¤ü ·¤ÚUÙð ·¤æ Èñ¤âÜæ çÎØæÐ Üÿ×‡æ mæÚUæ ¥Â×æÙ ÂæÙð ·Ô¤ ÕæÎ,
àæêÂü‡æ¹æ Ùð »éSâð ×ð´ âèÌæ ÂÚU ã×Üæ ·¤ÚUÙð ·¤è ·¤ôçàæàæ ·¤è, Áô ÚUæ× ·¤è Â%è ÍèÐ §â çÕ´Îé ÂÚU,
Üÿ×‡æ Ùð ÌéÚU´Ì ¥ÂÙè ÌÜßæÚU çÙ·¤æÜè ¥õÚU àæêÂü‡æ¹æ ·Ô¤ Ùæ·¤ ¥õÚU ·¤æÙ ·¤æÅU çÎ°Ð ¥»ÚU ¥æÁ
Üÿ×‡æ Ùð °ðâæ ·¤éÀ ç·¤Øæ ãôÌæ, Ìô ÂéçÜâ Ùð àæêÂü‡æ¹æ ·¤ô »´ÖèÚU ¿ôÅU Âãé¡¿æÙð ·Ô¤ çÜ° Üÿ×‡æ ·¤ô
ç»ÚU•ÌæÚU ·¤ÚU çÜØæ ãôÌæÐ Øã ÖæÚUÌèØ Î´Ç â´çãÌæ v}{® ·Ô¤ ÌãÌ °·¤ ¥ÂÚUæÏ ãñÐ ÏæÚUæ xw®
çÁâ·¤æ Î´Ç xww ×ð´ ãñ, ¥Õ ÖæÚUÌèØ ‹ØæØ â´çãÌæ ·¤è ÏæÚUæ vv{ ¥õÚU vv|(v), ç·¤âè ÃØçQ¤
·¤ô »´ÖèÚU ¿ôÅU Âãé´¿æÙð ·Ô¤ ¥ÂÚUæÏ ·Ô¤ çÜ° Î´çÇÌ ç·¤Øæ ÁæÌæ ãñ ØçÎ ßð çÙ`Ù ×ð´ âð ·¤ô§ü Öè ·¤æØü
·¤ÚUÌð ãñ´Ñ (°) ÙÂé´â·¤Ìæ, ØæÙè ØõÙ ¥´»ô´ ·¤ô çÙ·¤æÜÙæ, (Õè) ç·¤âè ·¤ô ©Ù·¤è ÎëçC Øæ âéÙÙð âð
ß´ç¿Ì ·¤ÚUÙæ (âè) ç·¤âè àæÚUèÚU ·Ô¤ ¥´» Øæ ÁôÇ¸ô´ ·¤ô ¿ôÅU Âãé´¿æÙæ Øæ SÍæØè M¤Â âð ÿæçÌ»ýSÌ
·¤ÚUÙæ (§ü) ç·¤âè ·Ô¤ ¿ðãÚUð Øæ çâÚU ·¤ô SÍæØè M¤Â âð çß·¤ëÌ ·¤ÚUÙæ (°È) ç·¤âè ÃØçQ¤ ·¤è ãçaØô´
Øæ Îæ´Ìô´ ·¤ô ÌôÇ¸Ùæ Øæ ©¹æÇ¸ÙæÐ

×æÙßèØ ÃØßãæÚU ·¤è ÃØßSÍæ ÒçßçÏÓ Øæ ÒçÙØ×Ó ¥Íßæ Ò·¤æÙêÙÓ ·Ô¤ mæÚUæ ãôÌè ãñÐ ÚUæ×æØ‡æ ×ð´
ÒçßçÏÓ ·Ô¤ çÜØð ÒÏ×üÓ ·¤æ ÂýØô» ãñÐ ÚUæÁæ Ï×ü ·Ô¤ mæÚUæ ¥ÂÙè ÂýÁæ ÂÚU àææâÙ ·¤ÚUÌæ ÍæÐy® çßçÏ
·Ô¤ dôÌ ·¤éÜÏ×ü, ÁæçÌÏ×ü, ßðÎ, àææS˜æ, ÙèçÌØæ¡ ¥õÚU Ìˆ·¤æÜèÙ ÚUèçÌ çÚUßæÁ ÍðÐ ÚUæ×æØ‡æ ×ð´

y® ßãè v/|/v~; x/{/vy



ÖæÚUÌèØ ™ææÙ ÂÚU´ÂÚUæ ×ð´ ßæË×èç·¤¤ ÚUæ×æØ‡æ ×ð´ ßç‡æüÌ ‹ØæØ ÃØßSÍæÑ °·¤ çßàÜðá‡æ2023] 97

ÁæçÌÏ×ô´ü ¥õÚU ·¤éÜÏ×ô´ü ·¤æ ¥Ùð·¤ SÍÜô´ ÂÚU ©ËÜð¹ ãñÐyv ÒàææS˜æÓ Öè çßçÏ ·Ô¤ dôÌ ÍðÐyw

¥õç¿ˆØÂê‡æü ÙèçÌØô´ ·¤æ ©ËÜð¹ Öè ·¤ëçÌ ×ð´ SÍÜ SÍÜ ÂÚU ãñÐyx Øð ×éBØ M¤Â âð çßçÏ ·Ô¤ M¤Â ×ð´
‹ØæØ ·¤æ ¥æÏæÚU ÍèÐ

¥æáüßæ€UØ Öè çßçÏ ·¤æ çÙ×æü‡æ ·¤ÚUÌð ÍðÐ Õý±×æ ·Ô¤ ßæ€UØ ÙèçÌ Øæ çÙØ× ·Ô¤ ¥‹Ì»üÌ ·¤ãð »° ãñ´Ðyy

×Ùé ·Ô¤ ßæ€UØô´ ·¤ô Öè ÂæÜÙèØ çÙØ× ×æÙæ »Øæ ãñÐyz ÚUæ×æØ‡ææÙéâæÚU ‹ØæØ ãðÌé çßçÏ ·Ô¤ çÙ×æüÌæ
àææS˜æ™æ, ßðÎ™æ, ÃØßãæÚU™æ ¥õÚU ÙèçÌ™æ Üô» ãôÌð ÍðÐy{ ßSÌéÌÑ ¥æ¿æÚU, Ï×ü, ß‡ææüŸæ× ÃØßSÍæ ·Ô¤
çÙØ×, ÃØçQ¤»Ì °ß´ ÂæçÚUßæçÚU·¤ çÙØ×, ·¤éÜÏ×ü, ™ææçÌÏ×ü, ÙèçÌÏ×ü ¥õÚU ÙñçÌ·¤ çÙØ×ô´ ¥æçÎ âð
Ìˆ·¤æÜèÙ ‹ØæçØ·¤ çßçÏ ·¤æ çÙ×æü‡æ ãôÌæ ÍæÐ Âý×é¹ M¤Â âð Ïæç×ü·¤ çÙØ× ãè çßçÏ ·Ô¤ dôÌ ÍðÐy|

‹ØæØæÜØ âÖæ

Ìˆ·¤æÜèÙ ‹ØæçØ·¤ ÂýàææâÙ ×ð´ ‹ØæØæÜØ âÖæ ·¤ãÜæÌè ÍèÐy} ÒÚUæÁæÓ Âý×é¹ ‹ØæØæÏèàæ ÍæÐ ßã
ÒÏ×üÂæÜÓ Øæ ÒÎ‡ÇÏÚUÓ ·¤ãÜæÌæ ÍæÐy~ Âý×é¹ ‹ØæØæÏèàæ ·¤æ ¥æâÙ ‹ØæØâÖæ ×ð´ Ï×æüâÙ
·¤ãÜæÌæ ÍæÐz® ¥‹Ø ‹ØæØæÏèàæ Ï×üÂæÜ·¤ ·¤ãÜæÌð ÍðÐzv ‹ØæØ·¤æØü ×ð´ â´Ü‚Ù ¥‹Ø âÎSØ,
âÖæâÎ Øæ âTØ ·¤ãÜæÌð ÍðÐzw ‹ØæØ ¿æãÙð ßæÜð Ò·¤æØæüÍèüÓ ·¤ãÜæÌð ÍðÐzx ‹ØæØ ·Ô¤ çÜØð ÃØßãæÚU
Øæ ×æ×Üæ ·¤æØü Øæ ÂõÚU·¤æØü ·Ô¤ Ùæ× ·Ô¤ ¥çÖçãÌ ÍæÐzy  ‹ØæØâÖæ ÚUæÁæ, ÂéÚUôçãÌ, ×‹˜æè»‡æ,
ÃØßãæÚU™æ, Ï×üÂæÚU´» °ß´ ÙèçÌ™æ â•Ø»‡æô´ ÌÍæ Õýæ±×‡æô´, ÿæç˜æØô´, Ùñ»×ô´ ¥õÚU ¥ÙéÖßè ßëhô´ âð
ç×Ü·¤ÚU â´»çÆÌ ÍèÐzz

yv ßãè w/vv/x®; w/|/wx; w/vv®/xy

yw ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü w àÜô·¤ xx

yx ßãè y/vy/xy, xz; y/wv/z ¥æçÎ; y/x/v®

yy ßãè y/xy/v®, vv

yz ßãè y/v}/xw

y{ ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v, àÜô·¤ w °ß´ â»ü w àÜô·¤ xx

y| ßãè }/x/v®

y} ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v-y °ß´ x-xy

y~ ßãè x/v/v|

z® ßãè |/z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v, àÜô·¤ v

zv ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü w, àÜô·¤ xw

zw ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü x, àÜô·¤ xx, xz

zx ßãè |/z/x/z °ß´ |/z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v, àÜô·¤ z, ~

zy ßãè |/zx/{

zz ßãè |/zx/z °ß´ â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v, àÜô·¤ w,x
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ÚUæÁæ, Áô ç·¤ ÂýÏæÙ ‹ØæØæÏèàæ Íæ, âˆØ ¥õÚU Ï×ü ×ð´ ÂÚUæØ‡æz{, Ï×ü™æ, ÕãéàL¤Ì, çßmæÙ÷z| ¥õÚU
çSÍÚUÂý™æ ãôÌæ ÍæÐz} ÂýÏæÙ ‹ØæØæÏèàæ ·Ô¤ ¥çÌçÚUQ¤ ¥‹Ø ‹ØæØæÏèàæ °ß´ ×‹˜æè»‡æ ×‹˜æ™æ, àææS˜æ™æ,
ÃØßãæÚU·¤éàæÜ, Ï×üàææS˜æ °ß´ ÙèçÌàææS˜æ ·Ô¤ ™ææÌæ,z~ §ü×æÙÎæÚU, çÙÜôüÖè ÌÍæ ÂÿæÂæÌ ÚUçãÌ ãôÌð
ÍðÐ{®  ÚUæ×æØ‡æ ×ð´ ‹ØæØæÏèàæô´ ·¤è â¿çÚU˜æÌæ ÂÚU çßàæðá ÕÜ çÎØæ »Øæ ãñÐ{v

Ìˆ·¤æÜèÙ àææâÙ ×ð´ ‹ØæØæÜØ ÚUæÁâÖæ ·¤æ ãè °·¤ ¥´» ÍèÐ ‹ØæØæÜØ ×ð´ ÚUæÁæ ·¤ô ÂÚUæ×àæü ÎðÙð
ßæÜè âÖæ ãè ‹ØæØ âÖæ ·¤æ M¤Â ÏæÚU‡æ ·¤ÚUÌè ÍèÐ ‹ØæØæÜØ ·¤æ ‹ØæØâÖæ ·¤è ÕñÆ·¤ ÚUæÁÖßÙ ×ð´
ãôÌè ÍèÐ{w ‹ØæØâÖæ ·¤è ÕñÆ·¤ ÂýçÌçÎÙ Âêßæüq ×ð´ ãôÌè ÍèÐ{x ÒÚUæÁæÓ Âý×é¹ ‹ØæØæÏèàæ ·Ô¤ M¤Â ×ð´
âßüÂýÍ× ‹ØæØæÜØ ×ð´ ©ÂçSÍÌ ãô·¤ÚU ‹ØæØæâÙ »ýã‡æ ·¤ÚUÌæ ÍæÐ{y ÌÎÙ‹ÌÚU ÂéÚUôçãÌ ÌÍæ ¥‹Ø
×‹˜æè»‡æ °ß´ Ùñ»×, ÙèçÌ™æ, ÃØßãæÚU™æ ÌÍæ Ï×ü™æ âÎSØ»‡æ ‹ØæØâÖæ ×ð´ Âýßðàæ ·¤ÚUÌð ÍðÐ{z

‹ØæØâÖæ ×ð´ ‹ØæØæÏèàæô´ °ß´ âÎSØô´ ·Ô¤ ¥æâÙ-»ýã‡æ ·¤ÚU ÜðÙð ·Ô¤ ÂpæÌ÷ ·¤æØæüçÍüØô´ ·¤ô ÕéÜæßæ
ÁæÌæ ÍæÐ{{ ·¤æØæüÍèü ·Ô¤ ‹ØæØæÜØ ×ð´ Âýßðàæ ·¤ÚUÙð ÂÚU ÂýÏæÙ ‹ØæØæÏèàæ ©ââð ·¤æØü ·¤ô çÙÖüØÌæÂêßü·¤
SÂC ·¤ÚUÙð ·Ô¤ çÜØð ¥æÎðàæ ÎðÌæ ÍæÐ{| ·¤æØæüÍèü çßÙ×ýÌæ Âêßü·¤ ¥ÂÙð ·¤æØü â`Õ‹Ïè çß¿æÚU
‹ØæØæÏèàæô´ ·Ô¤ â×ÿæ ÂýSÌéÌ ·¤ÚUÌæ ÍæÐ{} ßæÎè ·Ô¤ mæÚUæ ×æ×Üæ ÂýSÌéÌ ç·¤Øð ÁæÙð ÂÚU ¥æßàØ·¤Ìæ
ÂÇ¸Ùð ÂÚU ÂýçÌßæÎè ·¤ô mæÚUÂæÜ mæÚUæ ÕéÜßæØæ ÁæÌæ ÍæÐ{~ ÂýçÌßæÎè ·Ô¤ ‹ØæØæÜØ ×ð´ ©ÂçSÍÌ ãôÙð
ÂÚU ÂýÏæÙ ‹ØæØæçÏ·¤æÚUè ©ââð ßæÎè çßáØ·¤ ÂýàÙ ·¤ÚUÌæ ÍæÐ|® ÂýçÌßæÎè ‹ØæØæÏèàæ ·¤è ¥æ™ææÙéâæÚU
ÌçmáØ·¤ ¥ÂÙð çß¿æÚU Âý·¤ÅU ·¤ÚUÌæ ÍæÐ|v ßæÎè ¥õÚU ÂýçÌßæÎè ·Ô¤ çß¿æÚUô´ ·Ô¤ ÂýSÌéÌè·¤ÚU‡æ ·Ô¤ ÂpæÌ÷
ÂýÏæÙ ‹ØæØæçÏ·¤æÚUè ‹ØæØ âÖæ ·Ô¤ âÎSØô´ âð çÙ‡æüØ ·Ô¤ çÜØð ÌÍæ ¥ÂÚUæÏæÙéâæÚU Î‡Ç çßÏæÙ ·Ô¤

z{ ßãè v/{/z; w/w/w~

z| ßãè w/w/xv, xx ¥æçÎ

z} ßãè w/v/wy

z~ ßãè v/|/z, }, v|; | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v, àÜô·¤ x

{ ® ßãè v/|/w; w/v®®/w|, z}, z~

{v ßãè w/v®®/z|, z}, z~

{w ßæ.ÚUæ. | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v àÜô·¤ v, w

{ x ßãè |/z/x/z; | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v, àÜô·¤ v

{ y ßãè |/z/x/x; | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v, àÜô·¤ v

{ z ßãè |/z/x/z; | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v, àÜô·¤ w, x

{ { ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v, àÜô·¤ z, {

{ | ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü w, àÜô·¤ vx

{} ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü w, àÜô·¤ vz, v{

{ ~ ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü w, àÜô·¤ vz, v{

|® ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü w, àÜô·¤ v~

|v ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü w, àÜô·¤ w| ¥æçÎ
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çÜØð âæßÏæÙèÂêßü·¤ ÂÚUæ×àæü ·¤ÚUÌæ ÍæÐ|w ‹ØæØæÏèàæô´ ·Ô¤ mæÚUæ ÂÚUSÂÚU ÌçmáØ·¤ çß¿æÚU çß×àæü ·Ô¤
ÂpæÌ÷ çÙ‡æüØæÙéâæÚU ¥ÂÚUæÏè ·¤ô Î‡Ç çÎØæ ÁæÌæ ÍæÐ|x ¥‹Ì ×ð´ ‹ØæØâÖæ ·¤è ÕñÆ·¤ â×æ# ·¤è
ÁæÌè ÍèÐ

ÚUæ×æØ‡æ·¤æÜèÙ àææâÙ ×ð´ ‹ØæØ ·¤è âé¿æL¤ ÃØßSÍæ

(v) Ìˆ·¤æÜèÙ àææâÙ ×ð´ ÂõÚU·¤æØü Øæ ‹ØæØ·¤æØü ·Ô¤ çÜØð ÂýçÌçÎÙ ‹ØæØ âÖæ ·¤è ÕñÆ·¤ ãôÌè ÍèÐ|y

ÂýÁæ ·Ô¤ ×æ×Üô´ ·¤ô âéÙÙæ ¥õÚU ©Ù·¤æ çÙÂÅUæÚUæ ·¤ÚUÙæ ÚUæÁæ ·¤æ ÂýÏæÙ ·¤ÌüÃØ ÍæÐ ÂýÁæ ·Ô¤ ÂýçÌ ‹ØæØ
·¤ÚUÙð ×ð´ çßÜ`Õ Øæ Âý×æÎ ·¤ÚUÙð ßæÜæ ÚUæÁæ ÂæÂ ·¤æ Öæ»è °ß´ ÙÚU·¤ ·¤è ¥çÏ·¤æÚUè ·¤ãæ »Øæ ãñÐ|z

ÚUæÁæ Ù» ¥õÚU ÚUæÁæ çÙç× ·¤è ÂýÁæ ·Ô¤ ÂýçÌ ‹ØæØ ×ð´ Âý×æÎ ·¤ÚUÙð ·Ô¤ ·¤æÚU‡æ ¥çÖàæ# ãôÙæ ÂÇ¸æ Íæ
¥õÚU ÌÎÙéâæÚU ÎéÑ¹ Öô»Ùæ ÂÇ¸æ ÍæÐ|{

(w) ©â â×Ø ‹ØæØ ¥çßÜ•Õ ãôÌæ ÍæÐ ‹ØæØæÜØ ×ð´ ·¤æØæüçÍüØô´ ·¤ô àæèƒæý Âýßðàæ ÂæÙð ·¤æ
¥çÏ·¤æÚU Âýæ# ÍæÐ||

(x) ©â â×Ø ‹ØæØ çÕÙæ ¹¿ü ·Ô¤ âéÜÖ ÍæÐ ‹ØæØæÜØ ×ð´ ‹ØæØæÍü ·¤æØæüÍèü ·¤ô àæéË·¤ Ùãè´ ÎðÙæ
ÂÇ¸Ìæ ÍæÐ

(y) ©â â×Ø ß·¤èÜô´ ·¤è ¥æßàØ·¤Ìæ Ù ÍèÐ Ï×ü™æ °ß´ ÃØßãæÚU™æ ‹ØæØæÏèàæô´ mæÚUæ âæßÏæÙè
Âêßü·¤ ×æ×Üð ·¤è Âê‡æüÌÑ Áæ¡¿ ·¤ÚUÙð ·Ô¤ ÂpæÌ÷ ãè ·¤æØü çßáØ·¤ çÙ‡æüØ çÎØæ ÁæÌæ ÍæÐ|}

(z) Ìˆ·¤æÜèÙ ‹ØæØ ÂýàææâÙ ×ð´ S˜æè ¥õÚU ÂéL¤á âÖè ·¤ô ‹ØæØ ÂæÙð ·¤æ ¥çÏ·¤æÚU ÍæÐ|~

({) ©â â×Ø ‹ØæØ ·¤è ÃØßSÍæ Ï×ü, ÙèçÌ ¥õÚU àææS˜ææÙéâæÚU ÍèÐ}®  ‹ØæØ ×ð´ âˆØ ¥õÚU Ï×ü ·¤æ
çßàæðá ŠØæÙ ÚU¹æ ÁæÌæ ÍæÐ}v

(|) àææâÙ ×ð´ ‹ØæØ ·Ô¤ ÂýçÌ Áæ»M¤·¤Ìæ ÍèÐ}w ‹ØæØ ÙèçÌÂêßü·¤ ãôÌæ ÍæÐ ¥‹ØæØ Âêßü·¤ ÃØßãæÚU
Æè·¤ Ùãè´ â×Ûææ ÁæÌæ ÍæÐ ÚUæß‡æ ·Ô¤ »é#¿ÚU Òàæé·¤Ó ·Ô¤ Â·¤Ç¸ð ÁæÙð ÂÚU ©âÙð ‹ØæØ ·¤è ¥Âðÿææ ·¤ÚUÌð

|w ßæ.ÚUæ. | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü w àÜô·¤ x®, xv

|x ßæ.ÚUæ. | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü w àÜô·¤ x|

|y ßãè |/zx/{

|z ßãè |/zx/wz

|{ ßãè |/zx/v|, v}; |/zz/v{; v|

|| ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v, àÜô·¤ x®, xv

|} ßæ.ÚUæ. | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü w àÜô·¤ x®

|~ ßãè |/zx/z

} ® ßãè y/v}/x®; | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü w, àÜô·¤ xx

}v ßãè y/v}/x®; | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü x, àÜô·¤ xy, xz

}w ßãè |/zx/{
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ãé° ÚUæ× âð ·¤ãæ Íæ ç·¤ ØçÎ ×ñ´ ×æÚUæ »Øæ, Ìô ¥æÁ Ì·¤ ·Ô¤ ×ðÚUð ¥àæéÖ ·¤×ô´ü ·¤æ È¤Ü ¥æÂ·¤ô
Öô»Ùæ ÂÇ¸ð»æÐ}x

(}) Ìˆ·¤æÜèÙ ‹ØæØ ·¤è çßàæðáÌæ Øã Íè ç·¤ ©â×ð´ ÂÿæÂæÌ ¥õÚU ÜæÜ¿ ·¤ô ç·¤´ç¿Ì÷ ×æ˜æ Öè
SÍæÙ Ù ÍæÐ}y ‹ØæØæÏèàæ ¥ÂÙð ¥ÂÚUæÏè Âé˜æ ·¤ô Öè Îç‡ÇÌ ·¤ÚUÌæ ÍæÐ}z ÂÿæÂæÌÂê‡æü ‹ØæØ ©ç¿Ì
Ù â×Ûææ ÁæÌæ ÍæÐ ÚUæ×æØ‡æ ×ð´ ©ËÜð¹ ãñ ç·¤ ÂÿæÂæÌÂê‡æü ‹ØæØ ·¤ÚUÙð ßæÜð ÚUæÁæ ·Ô¤ Âé˜æ ¥õÚU
ÏÙÏæ‹Ø ·¤æ çßÙæàæ çÙÚUÂÚUæÏ ·Ô¤ ¥æ¡âê ·¤ÚU ÇæÜÌð ãñ´Ð}{

(~) Ìˆ·¤æÜèÙ ‹ØæØ ÂhçÌ âÚUÜ ÍèÐ

(v®) Ìˆ·¤æÜèÙ ‹ØæØ ×ð´ ÂýÁæ ·Ô¤ çãÌ ·¤æ ŠØæÙ ÚU¹æ ÁæÌæ ÍæÐ ©â â×Ø ‹ØæØ ×ð´ Ï×ü ¥õÚU
×æÙßÌæ ÂýÏæÙ Íè °ß´ ‹ØæØ ÂýÁæÌæç‹˜æ·¤ ÂhçÌ ÂÚU ¥æÏæçÚUÌ ÍæÐ ©â â×Ø àæèƒæý °ß´ ·¤ÆôÚU ‹ØæØ
âð ÚUæ’Ø ×ð´ ¥ÂÚUæÏ ·¤× ãôÌð ÍðÐ ÚUæ× ·Ô¤ ‹ØæØæÜØ ×ð´ ÕãéÌ ·¤æØæüÍèü Ùãè´ ¥æÌð ÍðÐ}|

çÙc·¤áüÌÑ Ìˆ·¤æÜèÙ àææâÙ ×ð´ ‹ØæØÂæçÜ·¤æ âàæQ¤ ÍèÐ

IV. çÙc·¤áü

ç·¤âè Öè ‹ØæçØ·¤ Âý‡ææÜè ·¤è ßæSÌçß·¤ ¥ÎæÜÌô´ ·¤ô âˆØ ·¤æ ¥‹ßðá‡æ ·¤ÚUÙð ×ð´ âÿæ× ÕÙæÙæ ãñ
¥õÚU §â ·¤âõÅUè ÂÚU Âýæ¿èÙ ÖæÚUÌ ·¤è çSÍçÌ ÕãéÌ ª¤ÂÚU ãñÐ »õÌ× Ùð ·¤ãæÑ

çßÂýçÌÂ•æõ âæçÿæ‡æè ç×‰Øæ âˆØ ÃØßSÍæÐ - »õÌ×. vx, v

ÒÒçßßæÎô´ ×ð´ ‹ØæØæÜØ ·¤ô âæÿØ ·Ô¤ ×æŠØ× âð Øã âéçÙçpÌ ·¤ÚUÙæ ãôÌæ ãñ ç·¤ âˆØ €UØæ ãñ ¥õÚU
ÛæêÆ €UØæ ãñÐÓÓ}} âÖè ©ÂÜ•Ï âæÿØ §´ç»Ì ·¤ÚUÌð ãñ́ ç·¤ Âýæ¿èÙ ÖæÚUÌ ×ð́ ÛæêÆè »ßæãè ÎðÙð ·¤ô ÕÇ¸è
ƒæë‡ææ ·¤è ÎëçC âð Îð¹æ ÁæÌæ ÍæÐ}~ ÌèâÚUè àæÌæ•Îè §üâæ Âêßü ×ð́ ×ð»SÍÙèÁ âð Üð·¤ÚU |ßè´ àæÌæ•Îè
§üSßè ×ð´ uðÙâæ´» Ì·¤ âÖè çßÎðàæè Øæç˜æØô´ Ùð §â ÕæÌ ·¤è ÂéçC ·¤è ãñ ç·¤ ÖæÚUÌèØô´ mæÚUæ ¥ÂÙð
Üõç·¤·¤ â´Õ´Ïô´ ×ð́ âˆØ ·¤æ ¥•Øæâ ç·¤Øæ ÁæÌæ ÍæÐ ×ð»æSÍÙèÁ Ùð çÜ¹æ, ÒÒâˆØ ·¤æ ßð ÕãéÌ
â`×æÙ ·¤ÚUÌð ãñ´ÐÓÓ~® È¤æsæÙ ¥õÚU uðÙâæ´» (Áô ãáü ·Ô¤ àææâÙ·¤æÜ ·Ô¤ ÎõÚUæÙ ÖæÚUÌ ¥æ° Íð) Ùð

}x ßãè {/w®/xy, xz

}y ßãè v/|/vx; w/|z/z|; w/v®®/z}, z~

}z ßãè v/|/}

} { ßãè w/v®®/{®

}| ßãè | â»ü z~ ·Ô¤ ÂpæÌ÷ ¥çÏ·¤ ÂæÆ â»ü v àÜô·¤ v~

}} çßÂýçÌÂ•æõ âæçÿæ‡æè ç×‰Øæ âˆØ ÃØßSÍæÐ - »õÌ×. vx, v

} ~ A.L. Basham, The Wonder that was India, 116 (Crove Press, INC Newyork,

1954).

~ ® McRindle, Ancient India as described by Megathenes and Arian, 6. (Munshirm

Manoharlal Pub Pvt Ltd, 2000)
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~v âˆØ Âýàæ´âæ ß¿ÙñÚUßë•æð âSØæÂßÁüÙñÑÐ

â•ØñÑ â´ÕôÏÙèØæp Ï×üàææS˜æ ÂýßðçÎçÖÑÐÐ

~ w Manu, VIII, 79-87; Narada I, 200-228, katyayana, 388-390, Yajna-II, 273-74

~x ÂõÚUæ‡æÏ×ü ß¿ÙñÑ âˆØ ×æãæˆæ÷•Ø ÎàæüÙñÑÐ

¥ÙëÌSØæÂßæÎñp ×ëàæ×é˜ææâØðÎçÂÐÐ -ÙæÚUÎ S×ëçÌ v, w®®

~y Brihaspati V, 34; Manu VIII, 80-87, Yajna-II, 73-74; Narada I, 220-238;

~z Ù ·¤æÜ ãÚU‡æ´ ·¤æØ´ü ÚUæ™ææ âæçÿæ ÂýÖæá‡æðÐ

×ãæÙ Îôáô Ößðˆ·¤æÜæh×üÃØæßëçÌ Üÿæ‡æÑÐÐ ·¤æˆØæ. xz~

~ { ÂýÎðDæS˜æØô ßæù×æˆØæ ·¤‡ÅU·¤àæôÏÙ´ ·¤éØéüÑÐ - ¥ÍüàææS˜æ y, v

°ðâð ãè çß¿æÚU ÃØQ¤ ç·¤° ãñ´Ð çÁâ âÎæ¿æÚU ·¤æ °·¤ ãÁæÚU âæÜ Ì·¤ ¥TØæâ ç·¤Øæ »Øæ, ßã °·¤
ÂÚU´ÂÚUæ ÕÙ »ØæÐ

‹ØæØæÜØô´ ·¤è Âýç·ý¤Øæ ¥õÚU ßæÌæßÚU‡æ ÛæêÆ ·¤ô ãÌôˆâæçãÌ ·¤ÚUÌð ÍðÐ àæÂÍ SßØ´ ‹ØæØæÏèàæ mæÚUæ
çÎÜæ§ü ÁæÌè Íè, Ù ç·¤ ¥æÁ ·¤è ÌÚUã ç·¤âè ¿ÂÚUæâè mæÚUæÐ àæÂÍ çÎÜæÌð â×Ø ‹ØæØæÏèàæô´ ·¤ô
»ßæã ·Ô¤ âæ×Ùð âˆØ ·¤è °·¤ »é‡æ ·Ô¤ M¤Â ×ð´ Âýàæ´âæ ¥õÚU ÛæêÆè »ßæãè ·¤è °·¤ ÖØæÙ·¤ ÂæÂ ·Ô¤ M¤Â
×ð´ çÙ´Îæ ·¤ÚUÌè ãôÌè ÍèÐ ÕëãSÂçÌ ·¤ãÌð ãñ´, ÒÒÏ×üàææS˜æ ×ð´ ÂæÚU´»Ì ‹ØæØæÏèàæô´ ·¤ô âˆØ ·¤è Âýàæ´âæ
·¤ÚUÙð ßæÜð ¥õÚU (âæÿæè ·Ô¤ ×Ù âð) ¥âˆØ ·¤ô ãÅUæÙð ßæÜð àæ•Îô´ âð ©âð â´ÕôçÏÌ ·¤ÚUÙæ
¿æçã°ÐÓÓ~v ‹ØæØæÏèàæô´ mæÚUæ âæÿæè ·¤ô â´ÕôçÏÌ ·¤ÚUÙð ãðÌé ·¤ô§ü çßçÙçÎüC àæ•Î Ùãè´ Íð, ßÚUÙ Øã
©â×ð´ §üEÚU ·¤æ ÖØ ©ˆÂóæ ·¤ÚUÙð ·Ô¤ ©gðàØ âð çÎØæ »Øæ °·¤ ÙñçÌ·¤ ©ÂÎðàæ ãôÌæ ÍæÐ §â çÕ´Îé ÂÚU
âÖè »ý́Í °·¤×Ì ãñ́Ð~w ÙæÚUÎ ·Ô¤ ¥ÙéâæÚU, ÒÒ‹ØæØæÏèàæô´ ·¤ô âˆØ ·¤ô ×çã×æ×ç‡ÇÌ ¥õÚU ¥âˆØ
·¤ô çÙç‹ÎÌ ·¤ÚUÙð ßæÜð ©ÂÎðàæô´ ·Ô¤ ÎëCæ‹Ì Îð·¤ÚU âæÿæè ×ð´ ŸæhæØéQ¤ ÖØ ©ˆÂóæ ·¤ÚUÙæ ¿æçã°ÐÓÓ~x

âÖè S×ëçÌØô´ Ùð °·¤×Ì âð ×æÙæ ãñ ç·¤ ‹ØæØæÜØ ·Ô¤ â×ÿæ ç×‰Øæ âæÿØ °·¤ Áƒæ‹Ø ÂæÂ ·Ô¤ âæÍ-
âæÍ °·¤ »´ÖèÚU ¥ÂÚUæÏ Öè ãñÐ~y ç×‰Øæ âæÿØ ·¤è ¥æàæ´·¤æ ·¤ô ·¤× ·¤ÚUÙð ãðÌé ¥‹Ø ÂýæßÏæÙ Öè
ÍðÐ ·¤æˆØæØÙ Ùð ÕãéÌ âæ×æ‹ØÕôÏ ·¤æ ÂýØô» ·¤ÚUÌð ãé° ·¤ãæ ç·¤ âæçÿæØô´ ·¤è ÂÚUèÿææ ×ð´ çßÜ`Õ
Ùãè´ ·¤ÚUÙæ ¿æçã° - ÂýˆØÿæÌÑ §âçÜ° ç·¤ çßÜ`Õ âð S×ëçÌ ÿæè‡æ ãô ÁæÌè ãñ ¥õÚU ·¤ËÂÙæ ·¤ô
ÕÉ¸æßæ ç×ÜÌæ ãñÐ ÒÒàææâ·¤ ·¤ô âæÿØ ¥´ç·¤Ì ·¤ÚUÙð ×ð´ ç·¤âè çßÜ`Õ ·¤è ¥Ùé×çÌ Ùãè´ ÎðÙè
¿æçã°, €UØô´ç·¤ çßÜ`Õ âð ÕãéÌ ãæçÙ ãôÌè ãñ ¥õÚU âæÿæè Ï×ü âð ÎêÚU ãô ÁæÌð ãñ´ÐÓÓ~z

Âýæ¿èÙ ÖæÚUÌ ·¤è ‹ØæçØ·¤ Âý‡ææÜè ·¤æ °·¤ ×ãˆßÂê‡æü Öæ» ¥æÂÚUæçÏ·¤ ÿæð˜ææçÏ·¤æÚU ßæÜð çßàæðá
‹ØæØæÜØ-·¤‡ÅU·¤àæôÏÙ ‹ØæØæÜØ ÍðÐ ¥ÍüàææS˜æ ·Ô¤ ¥ÙéâæÚU, ÒÒÌèÙ ¥æØéQ¤ (ÂýÎðCæÚUæÑ) Øæ ÌèÙ
×´˜æè ¥àææ‹Ì ÿæð˜æ ×ð´ àææç‹Ì SÍæÂÙæ ·Ô¤ ©ÂæØ ·¤ÚUð´»ð (·¤‡ÅU·¤àæôÏÙ´)Ð~{ ¥ÍüàææS˜æ ·Ô¤ ¥ÙéâæÚU ©Q¤
‹ØæØæÜØ Ù ·Ô¤ßÜ ÚUæ’Ø ·Ô¤ çßL¤h ¥ÂÚUæÏô´ ·¤æ â´™ææÙ ÜðÌð Íð ßÚUÙ÷ ßð ·¤×ü¿æçÚUØô´ mæÚUæ ¥ÂÙð
¥çÏ·¤æçÚUÌ ·¤ÌüÃØô´ ·Ô¤ çÙßüãÙ ×ð´ ç·¤° »° çßçÏ ·Ô¤ ©ËÜ¢ƒæÙ ·¤æ Öè â´™ææÙ ÜðÌð ÍðÐ ¥ÌÑ ØçÎ
ÃØæÂæÚUè »ÜÌ ßÁÙ ÌôÜÌð Øæ ç×ÜæßÅUè ×æÜ Õð¿Ìð Øæ ¥ˆØçÏ·¤ ·¤è×Ì ßâêÜÌð, ØçÎ ·¤æÚU¹æÙð
×ð´ Ÿæç×·¤ ·¤ô ©ç¿Ì âð ·¤× ßðÌÙ çÎØæ ÁæÌæ Øæ ßã ¥ÂÙæ ·¤æ× Æè·¤ âð Ùãè´ ·¤ÚUÌæ Ìô ÎôçáØô´ ·¤ô



Kamkus Law Journal [Vol. : 7102

~| Øæ˜ææ ßðÌÙ´ ÚUæÁÙõçÖÑ â•ÂÌ‹ÌÑÐ -¥ÍüàææS˜æ

~ } âê˜ææŠØÿæÑ âê˜æß×ü ßS˜æÚU’Áê ÃØßãæÚU´ Ì’ÁæÌ ÂéL¤áñÑ ·¤æÚUØðˆæ÷Ð - ¥ÍüàææS˜æ

~ ~ çS˜æØæ´ ×é¹ â‹ÎàæüÙðù‹Ø ·¤æØ´ü â´ÖæáæØæ´ ßæ Âêßü âæãâ Î‡ÇÑÐ

v®® ßðÌÙ ·¤ÜæçÌ ÂæÌÙð ×ŠØ×ÑÐ

v®v ¥·¤ëÌ ·¤×ü ßðÌÙ ÂýÎæÙð ¿Ð

v®w Ùñ·¤ ÂàØð‘¿ ·¤æØæüç‡æ ßæçÎÙô oë‡æéßæm¿ÑÐ

v®x ÚUãçâ ¿ ÙëÂÑ Âýæ™æÑ â•Øæpñß ·¤Îæ¿ÙÐÐ - àæé·ý¤¤ÙèçÌ z, {

Îç‡ÇÌ ·¤ÚUÙð ·Ô¤ çÜ° ·¤‡ÅU·¤àæôÏÙ ‹ØæØæÜØ ãSÌÿæðÂ ·¤ÚUÌð ÍðÐ ·¤Îæ¿æÚU ·Ô¤ ¥æÚUôçÂÌ ¥çÏ·¤æÚUè,
¿ôÚUè, Ç·ñ¤Ìè ¥õÚU ØõÙ ¥ÂÚUæÏô´ ·Ô¤ ¥çÖØéQ¤ §âè ‹ØæØæÜØ ·Ô¤ â×ÿæ ÂýSÌéÌ ãôÌð ÍðÐ

¥ÍüàææS˜æ ×ð´ °ðâð çÙØ× Öè ãñ´ çÁÙâð Øã â´·Ô¤Ì ç×ÜÌæ ãñ ç·¤ ÚUæ’Ø ·Ô¤ ÃØæÂæçÚU·¤ Ùõ-ÕðÇ¸ð ¹éÜð
âæ»ÚUô´ ×ð´ ¿ÜÌð Íð ¥õÚU §â×ð´ Øã ÂýæßÏæÙ ãñ-ÒÒÚUæÁ·¤èØ ÁãæÁ¸ô´ âð Õ´ÎÚU»æã ¥æÙð ßæÜð Øæ˜æè
¥ÂÙæ ×æ»ü-ÃØØ (Øæ˜ææ ßðÌÙ×) ¥Îæ ·¤ÚUð´»ðÐÓÓ~|

Øæ˜ææ ßðÌÙ´ ÚUæÁÙõçÖÑ â•ÂÌ‹ÌÑÐ -¥ÍüàææS˜æ

©Q¤ ×æ»ü-ÃØØ ·¤è ÎÚUð´ ÙßæŠØÿæ mæÚUæ ÌØ ·¤è ÁæÌè ÍèÐ Âýâ´»ßàæ, §â â´çãÌæ ·Ô¤ ¥çSÌˆß âð
çÙÑâ´Îðã Øã çâh ãôÌæ ãñ ç·¤ ÖæÚUÌèØô´ ·Ô¤ çßÎðàæô´ âð ÃØæÂ·¤ ÃØæÂæçÚU·¤ â´Õ´Ï Íð ¥õÚU ßð â×éÎý
Øæ˜ææ ç·¤Øæ ·¤ÚUÌð ÍðÐ

§âè ÌÚUã çßÎðàæô´ ×ð´ ßS˜æ çÙØæüÌ ·¤ÚUÙð ßæÜð ßS˜æ ß âêÌè Ïæ»ð ÕÙæÙð ·Ô¤ çßàææÜ ©lô» ·Ô¤
âæßüÁçÙ·¤ ¥õÚU çÙÁè ÿæð˜æ ÍðÐ âæßüÁçÙ·¤ ÿæð˜æ ßS˜æ ¥Ïèÿæ·¤ (âê˜ææŠØÿæ) ·Ô¤ ¥ÏèÙ ÍæÐ ©Ù·Ô¤
¥ŠèÙ °·¤ ÕÇ¸æ â´»ÆÙ ÍæÐ ¥ÍüàææS˜æ ×ð´ âê˜ææŠØÿæ ¥õÚU ©â·Ô¤ ¥ÏèÙSÍ ¥‹Ø ·¤×ü¿æçÚUØô´ ·Ô¤
·¤ÌüÃØ ÕÌæ° »° ãñ´Ð §â×ð´ ·¤ãæ »Øæ ãñÑ ÒÒÕéÙæ§ü ·Ô¤ ¥Ïèÿæ·¤ Ïæ»ô´ (âê˜æ), ·¤ß¿ (ß×ü), ·¤ÂÇ¸ô´
(ßS˜æ), ¥õÚU ÚUçSâØô´ ·Ô¤ çÙ×æü‡æ ·Ô¤ çÜ° Øô‚Ø ÃØçQ¤Øô´ ·¤ô çÙØéQ¤ ·¤ÚUð´»ðÐÓÓ~} ©Ù·¤æ °·¤ ·¤ÌüÃØ
×çãÜæ¥ô´ ·¤ô ©Ù·Ô¤ ¥ÂÙð ƒæÚUô´ ×ð´ ÚUôÁ¸»æÚU ÎðÙæ ÍæÐ ©Ù·¤ô ·¤Âæâ çÎØæ ÁæÌæ Íæ ¥õÚU ßð Ïæ»ð ÕéÙÌè
Íè´, Áô Øæ Ìô çßÖæ» °·¤˜æ ·¤ÚU ÜðÌæ Íæ Øæ ©‹ãð´ ×çãÜæ°´ Âãé´¿æ ÎðÌè Íè´Ð Üðç·¤Ù §Ù ×çãÜæ¥ô´
·Ô¤ âæÍ SßÌ´˜æÌæ ÜðÙð Øæ ©Ù·¤æ ßðÌÙ ÚUô·¤Ùð ·Ô¤ çßL¤h ¥ÍüàææS˜æ ×ð´ ·¤ÆôÚU çÙØ× ãñ´Ð §â×ð´ ·¤ãæ
»Øæ ãñÑ ÒÒØçÎ ¥Ïèÿæ·¤ ·¤æ ·¤ô§ü ·¤×ü¿æÚUè °ðâè ×çãÜæ ·Ô¤ ¿ðãÚUð ·¤ô ƒæêÚUÌæ ãñ Øæ ©ââð ·¤æ× ·Ô¤
¥Üæßæ ÕæÌ¿èÌ ·¤ÚUÙð ·¤è ·¤ôçàæàæ ·¤ÚUÌæ ãñ (Øæ °·¤ ¥×ðçÚU·¤Ù ·Ô¤ àæ•Îô´ ×ð́- makes a pass

at her) Ìô ©âð °ððâð Î´çÇÌ ç·¤Øæ Áæ°»æ Áñâð ßã ÂãÜè ÕæÚU ã×Üð ·¤æ Îôáè ãôÐÓÓ~~ ÒÒßðÌÙ ·Ô¤
Öé»ÌæÙ ×ð´ ÎðÚUè Öè Î´ÇÙèØ ãô»èÐÓÓv®® °·¤ ¥‹Ø çÙØ× ·Ô¤ ¥ÙéâæÚU ç·¤âè ×çãÜæ ·¤×ü¿æÚUè ÂÚU
¥ÙæßàØ·¤ ·¤ëÂæ çÎ¹æÙæ °·¤ Î´ÇÙèØ ¥ÂÚUæÏ ÍæÐ §â çÙØ× ·Ô¤ ¥ÙéâæÚU ÒÒØçÎ ·¤ô§ü ¥çÏ·¤æÚUè
ç·¤âè ×çãÜæ ·¤ô çÕÙæ ·¤æ× ·Ô¤ ×Á¸ÎêÚUè ÎðÌæ ãñ Ìô ßã Î‡Ç ·¤æ Öæ»è ãô»æÐÓÓv®v

çß¿æÚU‡æ âÎñß ¹éÜð M¤Â âð - ¥õÚU ¥Ùð·¤ ‹ØæØæÏèàæô´ mæÚUæ âæ×êçã·¤ M¤Â âð - ãôÌæ ÍæÐv®w

¥ˆØæßàØ·¤ ×æ×Üô´ ·¤ô ÀôÇ¸·¤ÚU, âÕ ×æ×Üð ·ý¤×æÙéâæÚU âéÙð ÁæÌð ÍðÐv®x âÖè çßmæÙô´ Ùð ×æ×Üô´ ·Ô¤
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v®y ·ý¤×»ÌæçÎ ßæÎæ´SÌé ÂàæØðmæ ·¤æØü »õÚUßæˆæ÷Ð - àæé·ý¤¤ÙèçÌ z, vz|

v®z ¥ÍüàææS˜æ

v®{ àæé·ý¤¤ÙèçÌ ÂêßôüQ¤Ð

S×ëˆØæ¿æÚU ÃØÂðÌðÙ ×æ»ðü‡æ ƒæçáüÌÑ ÂÚUñÑÐ

¥æßðÎØçÎ ØÎýæ™æð ÃØßãæÚU ÂÎ´ çã ÌˆÐÐ - “When a person who is the victim of a wrong

in violation of the smritis and the custom of therealm files a plaint (or com-

plaint) before the sovereign, this isthe commencement of a law suit

(vyavahara).”

107 John W. Spellman, Political Theory of Ancient India 128 (Clarendon

Press, Oxford).

108 The Hindu, 5 February, 2024

çÙSÌæÚU‡æ ×ð´ ãôÙð ßæÜð çßÜ`Õ ·¤è çÙ‹Îæ ·¤è ãñ ¥õÚU çßÜ`Õ ãðÌé Îôáè ‹ØæØæÏèàæ Î‡Ç ·Ô¤ Öæ»è
ãôÌð ÍðÐv®y àææâ·¤ ‹ØæØÂæçÜ·¤æ ·Ô¤ ·¤æØü ×ð´ ãSÌÿæðÂ Ùãè´ ·¤ÚU â·¤Ìæ Íæ ç·¤‹Ìé §â·Ô¤ çßÂÚUèÌ
‹ØæØÂæçÜ·¤æ ·¤æ Øã ·¤ÌüÃØ Íæ ç·¤ ßã ÚUæÁæ mæÚUæ »ÜÌ (‹ØæçØ·¤) çÙ‡æüØ ÂæçÚUÌ ç·¤° ÁæÙð ÂÚU
ãSÌÿæðÂ ·¤ÚUðÐv®z ‹ØæØæÏèàæô´ ·Ô¤ çÜ° çÙcÂÿæ ãôÙæ ¥æßàØ·¤ Íæ; ÁÕ ßæÎ Ü´çÕÌ ãôÌæ Íæ Ìô
©Ù·¤æ Âÿæ·¤æÚUô´ âð ·¤ô§ü ÃØçQ¤»Ì ÕæÌ¿èÌ ·¤ÚUÙæ Øæ â´Õ´Ï ÚU¹Ùæ çÙçáh ÍæÐ ØçÎ ·¤ô§ü ‹ØæØæÏèàæ
ÂÿæÂæÌ Øæ ©ˆÂèÇ¸Ù ·¤ÚUÙð ·¤æ Îôáè ãôÌæ Øæ ßã çÙÏæüçÚUÌ Âýç·ý¤Øæ ·¤æ ÁæÙÕêÛæ ·¤ÚU ©ËÜ¢ƒæÙ ·¤ÚUÌæ
Ìô ßã Î‡Ç ·¤æ Öæ»è ãôÌæ ÍæÐ ‹ØæØæÏèàæ mæÚUæ ÖýCæ¿æÚU ·¤ÚUÙæ Áƒæ‹ØÌ× ¥ÂÚUæÏ Íæ ¥õÚU ÖýC
‹ØæØæÏèàæ ÚUæ’Ø âð çÙc·¤æçâÌ ·¤ÚU çÎØæ ÁæÌæ Íæ ÌÍæ ©â·¤è âæÚUè â´Âç•æ Á¸•Ì ·¤ÚU Üè ÁæÌè ÍèÐ
ßæÎô´ ·¤è Âýç·ý¤Øæ çßçÏ mæÚUæ çÙÏæüçÚUÌ Íè, ÂýˆØð·¤ ßæÎ çßçÏ·¤ ¥Â·¤ëˆØ ·Ô¤ çÙßæÚU‡ææÍü ÂýæÍüÙæ ·¤ÚUÙð
ßæÜð ÂèçÇ¸Ì Âÿæ mæÚUæ ÎæØÚU °·¤ ÂçÚUßæÎ Øæ ßæÎÂ˜æ mæÚUæ ÂýæÚU`Ö ãôÌæ ÍæÐv®{ ØçÎ Ùæ»çÚU·¤ çãÌÕh
Ù ãô´ Ìô ÂçÚUßæÎ ãðÌé ©·¤âæÙæ Øæ çß•æÂôá‡æ ·¤ÚUÙæ ¥Íßæ ©âð ÎÁü ·¤ÚUæÙæ çÙçáh Íæ ¥õÚU
ÁØæ´àæÖæç»Ìæ (Champerty) °·¤ Î´ÇÙèØ ¥ÂÚUæÏ ÍæÐ °·¤ ¥æÏéçÙ·¤ ¥´»ýðÁè Üð¹·¤ ·Ô¤ ×Ì
·¤ô ©hëÌ ·¤ÚU Îê¡Ñ ÒÒâñhæç‹Ì·¤ M¤Â âð Âýæ¿èÙ ÖæÚUÌ ·¤è ‹ØæçØ·¤ ÃØßSÍæ ·¤éÀ ×æ×Üô´ ×ð´ ã×æÚUð
â×Ø âð ¥æ»ð ÍèÐÓÓv®|

ßæË×èç·¤ ÚUæ×æØ‡æ ×ð´ ßç‡æüÌ ‹ØæØ ÃØßSÍæ ·¤è Âýæâ´ç»·¤Ìæ çßE ×ð´ ÂãÜð Öè ¥Ùð·¤ô´ Îðàæô´ ØÍæ
§‹ÇôÙðçàæØæ, Áæßæ, âé×æ˜ææ, ·¤`ÕôçÇØæ ¥æçÎ ×ð´ Öè ¥õÚU ¥æÁ Öè çÈ¤Áè Áñâð Îðàæô´ ×ð´ §â·¤è
Âýæâ´ç»·¤Ìæ ·Ô¤ ©ÎæãÚU‡æ ã×æÚUð âæ×Ùð çÎ¹Ìð ãñ´Ð ¥Öè ãæÜ ãè ×ð´ çÈ¤Áè ·Ô¤ ©Â ÂýÏæÙ ×´˜æè Ÿæè
çß×æÙ ÂýâæÎ Ùð ¥ÂÙð °·¤ ßQ¤ÃØ ×ð´ ·¤ãæ ç·¤ Ö»ßæÙ ÚUæ× ·¤è ‹ØæçØ·¤ ¥õÚU »ñÚU ÖðÎÖæß ·¤è
çàæÿææ¥ô´ Ùð çÈ¤Áè ·Ô¤ ç»ÚUç×çÅUØæ ×ÁÎêÚUô´ ·¤ô ÂýðçÚUÌ ç·¤ØæÐ ßð ¥ÂÙð âæÍ ×ãæ·¤æÃØ (ÚUæ×æØ‡æ)
·¤è ÂýçÌØæ´ Øæ˜ææ ·Ô¤ â×Ø âæÍ Üð ÁæÌð ÍðÐ Ÿæè ÂýâæÎ Ùð ·¤ãæ ç·¤ ãÚU çÈ¤Áèßæâè çßàæðá M¤Â âð
çã´Îé¥ô´ ·Ô¤ ¥æSÍæ ·Ô¤ ·Ô¤‹Îý ¥ØôŠØæ ·¤æ â`×æÙ ·¤ÚUÌæ ãñ ¥õÚU Ö»ßæÙ ÚUæ× ·Ô¤ ÁèßÙ ×ð´ ÃØæ# »ñÚU
ÖðÎÖæß ¥õÚU ‹ØæØ ·¤è çàæÿææ ·¤ô ¥ÂÙð ÁèßÙ ×ð´ ©ÌæÚUÌæ ãñÐ ã×æÚUð ÂêßÁô´ü Ùð Ù ·Ô¤ßÜ ÚUæ×æØ‡æ
»æØè ÕçË·¤ ÚUæ×æØ‡æ ×´ÇçÜØô´ ·¤è SÍæÂÙæ Öè ·¤è, Áô ÂèÉ¸è ÎÚU-ÂèÉ¸è ©Ù·¤è ‹ØæçØ·¤ çàæÿææ¥ô´ ·¤ô
¥æ»ð ÕÉ¸æÌè ãñ´Ðv®}
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NOTES FROM FOREIGN JURISDICTION: THE

KENYAN SUPREME COURT’S BBI JUDGMENT

Gautam Bhatia*

On 5th April 2022, a seven-judge bench of the Kenyan Supreme Court delivered

judgment in The Hon. Attorney General and Ors v David Ndii and Ors [“the BBI
Appeal”]1. The judgment marked the judicial culmination of the constitutional
challenge to the BBI Bill, which had proposed seventy-four amendments to the
2010 Constitution of Kenya.2 Recall that the case came up in appeal from the
judgments of – first – the High Court of Kenya3, and then the Kenyan Court of
Appeal4, both of  which had found the Bill unconstitutional for a variety of  reasons.

The Supreme Court, thus, was the third Court to hear and decide the issue; and
over a period of one year, as many as nineteen judges heard and decided this case.
The Supreme Court framed seven issues for judgment, which can be found in
Martha Koome CJ’s lead judgment (paragraph 35), and the seven judges wrote
individual opinions.5

In this paper, I propose to analyse the judgments in the following manner. In the

first section, I will consider the issue of the basic structure. In the second section, I
will consider the issue of the popular initiative to amend the Kenyan Constitution
under Article 257, and some of the remaining points in the judgment(s). In the
final section, I will examine some of the potential implications of the judgment(s),
going forward (for example, on the issue of whether referendum questions for
constitutional amendment must be distinct and separate). It is safe to say that, as
with the judgments of the two other superior courts, the range and novelty of the

issues before the Court mean that its verdict will be studied across the world for a

long time to come.

I: On the Basic Structure

Introduction

Hyper- Amendments and Tired Constitutional Amendment Process

Amendment, Repeal and the Basic Structure

* The author is a Constitutional Law Scholar and author from India. The editorial Committee is
thankful to the author for allowing us to republish the compilation of his blogs from
“Constitutional Law and Philosophy” which are available at: https://
indconlawphil.wordpress.com/

1 Petition No. 12 of  2021 (consolidated with Petitions 11 & 13 of  2021 – Building Bridges
Initiative –Supreme Court of  Kenya, available on: https://www.judiciary.go.ke/download/
petition-no-12-of-2021-consolidated-with-petitions-11-13-of-2021-building-bridges-
initiative-bbi-full-supreme-court-judgement/.

2 The Constitution of Kenya (Amendment) Bill, 2020.

3 Petition No. E282 of  2020 (Consolidated with Petition Nos. 397 of  2020, E400 of  2020,
E401 of 2020, E402 of 2020, E416 of 2020, E426 of 2020 and 2 of 2021) David Ndii &
Ors. v. Attorney General & Ors.

4 [2021] KEHC 9746 (KLR), available on: http://kenyalaw.org/caselaw/cases/view/212141.

5 Supra note 1, para 35.
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Conclusion

II: Understanding the Popular Initiative

The long shadow of Imperial Presidency

Public Participation

The Quorum of The IEBC

Conclusion

III: The Fourth Part/IEBC

District and Seperate Refrendum Questions

Constitutional Gaps

Conclusion: shadow and light

Part I: On the Basic Structure

On the Basic Structure: Introduction

Recall that the High Court (5-0)6 and the Court of Appeal (6-1)7 had both held

that the basic structure doctrine was applicable in Kenya. In addition, both Courts

(5-0 and 4-3) had also held that in concrete terms, this meant that any alteration to
the basic structure of the Kenyan Constitution could take place only through an

exercise of  the People’s primary constituent power, which existed outside of  the
Constitution. The primary constituent power was essentially the power to make or

remake a Constitution, and would therefore could only be done under the framework
within which the 2010 Constitution had originally been drafted. This – according

to both Courts – required a four-step sequential process: civic education, public

participation, a Constituent Assembly, and a referendum. The correctness of  these
findings was at issue before the Supreme Court.

The formal disposition of  the Court indicates that on this point, the judgments of

the High Court and Court of Appeal were set aside by a 6-1 majority (Ibrahim J
the sole dissent); that is, the Supreme Court rejected the applicability of the basic

structure doctrine and of  the four-step sequential process in Kenya, by a 6-1 majority.

I believe, however, that a close reading of the seven opinions reveals a somewhat
more complex picture, which I will now attempt to demonstrate.

Hyper-Amendments and Tiered Constitutional Amendment Processes

In addressing the question of the basic structure, several judgments of the Supreme

Court begin at a common starting point: what was the specific historical mischief

that the Kenyan Constitution’s amendment procedures (set out under Chapter
XVI) were attempting to address?8 The answer: a culture of “hyper-amendments”

to Kenya’s Independence Constitution. In the years after Independence, the old

Constitution was often seen as an impediment by the Presidency, and as a result, a

6 Supra note 3.

7 Supra note 4.

8 Constitution of Kenya, 2010 Chapter 16: Amendment to the Constitution.
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series of far-reaching amendments were passed that more or less entirely devalued

its status as a founding charter (and invariably concentrated power in the office of

the Presidency, at the cost of  other State organs and the People (Ouko J, paragraph

1918, quoting Ghai/McAuslan).9 Upon Kenya’s return to multi-party democracy

in the 1990s, and the eventual constitutional reform process, this culture of  hyper-

amendments was prominently in the minds of the People and of the drafters (see

Koome CJ, paragraph 189 – 19110; Mwilu DCJ, paragraph 52111; Lenaola J,

paragraphs 1415 – 141712; Oukuo J, paragraph 180213).

Up to this point, the opinions of the Supreme Court are in agreement with those

of the High Court and the Court of Appeal. Drawing upon the historical record,

the Supreme Court opinions then go on to argue that the Kenyan People therefore

devised a solution to the problem of hyper-amendments, and constitutionalised it; in

other words, the hyper-amendments were to be addressed by a solution internal to

the 2010 Kenyan Constitution. This solution is to be found in Chapter XVI of the

Constitution, and – in particular – in the tiered amendment process that it sets up. Article

255(1) of  the Constitution “entrenches” certain provisions of  the document.14 For

these “entrenched” provisions, the amendment procedure is far more onerous

than for un-entrenched provisions, requiring a referendum with certain conditions

(Article 255(2))15, in addition to (or complementing) the Parliamentary amendment

route (under Article 256)16 or the popular initiative route (in Article 257)17. This

tiered amendment process, according to the judges, thus creates a balance between

constitutional flexibility and constitutional rigidity, and also “tames” the mischief

of  hyper-amendments (see Koome CJ, paragraphs 192 – 19718; Ndungu J,

paragraphs 1161 – 116219; Lenaola J, paragraph 141820; Ouko J, paragraph 180321).

Two conclusions follow from this, according to the Supreme Court. The first is

that this history – and structure – of the 2010 Kenyan Constitution therefore

distinguishes it from jurisdictions such as India (where the basic structure doctrine

9 Supra note 1, para 1918.

10 Supra note 1, para 189-191.

11 Supra note 1, para 521.

12 Supra note 1, para 1415-1417.

13 Supra note 1, para 1802.

14 Supra note 8, art. 255 (1).

15 Supra note 8, art. 255 (2).

16 Supra note 8, art. 256.

17 Supra note 8, art. 257.

18 Supra note 1, para 192-197.

19 Supra note 1, para 1161-1162.

20 Supra note 1, para 1148.

21 Supra note 1, para 1803.
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first gained judicial acceptance). In India, where Parliament possesses the plenary

power to amend the Constitution, the basic structure doctrine arises as a judicial

response in order to protect the Constitution from parliamentary abuse. However,

what in India requires the basic structure doctrine, is already provided for in Kenya

through the tiered amendment process; in other words, the tiered amendment process

does the job that the basic structure doctrine is supposed to do (Koome CJ, paragraphs 21722;

Mwilu J, 401-40223; Lenaola J, paragraphs 1439 – 144224, 1451 – 145325; Ouko J,

paragraphs 1763 – 178126, 181127). And secondly, the tiered amendment process –

and its history – demonstrates that the People – in their capacity as framers of the

Constitution – intended to make the amendment process gapless. The three pathways

provided for under Articles 255 – 25728 are exhaustive, and for this reason, the High

Court and the Court of Appeal were incorrect to introduce a “judicially-created

fourth pathway” to amendment (Koome CJ, paragraph 200).29 Koome CJ also

frames this another way, noting that the High Court and the Courts of Appeal failed to

demonstrate what the lacuna was in Chapter XVI that necessitated the judicial creation

of  the four-step process (Koome CJ, paragraphs 20030; Mwilu J, 406).31

This snapshot, I believe, is an accurate summary of the reasoning of a majority of the

judges in this case. To my mind, however, it also raises two interlinked issues,

which– when scrutinised closely – somewhat complicate the final holding of the Court.

Amendment, Repeal, and the Basic Structure

It is, of course, entirely correct to say that the plenary power of parliament to

amend the Constitution (as in India) is significantly distinct from the tiered

amendment process under Articles 255 – 257; and, further, that this distinction is

relevant when considering the question of the basic structure. However, it is equally

important not to overstate the sequitur: it does follow from this – as I have argued

previously32– that the version of the basic structure doctrine as developed in India

22 Supra note 1, para 217.

23 Supra note 1, para 401-402.

24 Supra note 1, para 1439-1442.

25 Supra note 1, para 1451-1453.

26 Supra note 1, para 1763-1781.

27 Supra note 1, para 1811.

28 Supra note 8, arts. 255-257.

29 Supra note 1, para 200.

30 Ibid.

31 Supra note 1, para 406.

32 Gautam Bhatia, Notes From a Foreign Field: Some Thoughts on the Kenyan Court of  Appeal Proceedings

in the BBI Case,  CONSTITUTIONAL  LAW AND  PHILOSOPHY,  available on: https://

indconlawphil.wordpress.com/2021/07/25/notes-from-a-foreign-field-some-thoughts-on-

the-kenyan-court-of-appeal-proceedings-in-the-bbi-case/ (last visited on January 22, 2024).
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(i.e., a judicial veto over amendments) cannot be transplanted into the Kenyan

context. However, this was not what the High Court and Court of Appeal did.

Precisely because of the tiered structure of amendments under the Kenyan

Constitution, the High Court and the Court of Appeal articulated a much more

reduced role for judicial review: not a substantive veto over amendments (thus making

every provision potentially amendable), but a procedural role to ensure that alterations to

the basic structure could be done only through the primary constituent power.

Secondly – and connectedly – this flows from a conceptual point that is left

unaddressed by the summary of  the Supreme Court’s argument that I have provided

above: the distinction between amendment and repeal (express or implied). The tiered

amendment process, the onerous requirements under Article 257 to prevent hyper-

amendments, and the balance between flexibility and rigidity ensure that as a

practical matter, in most circumstances, the basic structure doctrine will not need to

be invoked, because the Constitution’s internal mechanisms are far more effective

for dealing with potential constitutional destruction (as opposed to, say, the Indian

Constitution). The fact that the basic structure doctrine will almost never need to be

imposed does not, however, address the point that it exists because of the conceptual

distinction between amendment and repeal, and the fact that the Constitution – as

conceded by Ouko J – “does not provide for its own replacement”. 33

Now, how do the judges of  the Supreme Court deal with this point? Let us first

consider the judgments of  Ibrahim J (formally in dissent) and Dr Smokin Wanjala

J (formally in the majority). Ibrahim J’s judgment is straightforward: he agrees

with the High Court and the Court of Appeal on the distinction between amend

and repeal, the primary constituent power, and the four-step sequential process

(see, in particular, paragraphs 724 – 72534). Let us now come to Smokin Wanjala J,

because this is where things start to get interesting. Wanjala J objects to the abstract

nature of the enquiry that has been framed before – and addressed by – the

superior courts below (paragraph 1000)35. He notes:

Speaking for myself  from where I sit as a Judge, and deprived of  the romanticism

of  academic theorizing, it is my view that what has been articulated as “the basic

structure doctrine”, is no doctrine, but a  notion, a reasoning, a school of  thought,

or at best, a heuristic device, to which a court of  law may turn, within the

framework of Article 259(1) of the Constitution, in determining whether, a

proposed constitutional amendment, has the potential to destabilize, distort, or

even destroy the constitutional equilibrium. (emphasis supplied)

But when you think about it, this is – essentially – the basic structure “doctrine” (or

the “basic structure heuristic device” if you want to call it that), without being

33 Supra note 1, para 1847.

34 Supra note 1, para 724-725.

35 Supra note 1, para 1000.
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explicitly named as such: it is an interpretive method whose purpose is to prevent

amendments that “destabilise, distort, or destroy the constitutional equilibrium.”

Importantly, both here – and in his disposition – Wanjala J explicitly considers

Article 259(1)36, which requires the Constitution to be interpreted in a manner that

promotes its values and principles – as a substantive limitation upon constitutional

amendments, in addition to the requirements of Chapter XVI. This is particularly

clear from paragraph 1026:

In this regard, I am in agreement with the observations by Okwengu

and Gatembu, JJ.A to the effect that a proposed amendment must

pass both the procedural and substantive test. Where I part ways

with my two colleagues is at the point at which they base their

substantive test not on the constitutional equilibrium in Article 259,

but on a basic structure (Gatembu, J.A–Article 255(1) and Okwengu,

J.A–the Preamble). By the same token, I do not agree with the

submission by the Attorney General to the effect that any and every

proposed constitutional amendment would be valid as long as it

goes through the procedural requirements stipulated in Articles 255,

256 and 257 of the Constitution. Courts of law cannot shut their

eyes to a proposed constitutional amendment, if its content has the

potential of subverting the Constitution. (emphasis supplied)37

Now, with great respect, one may choose not to call something “the basic structure

doctrine”, but the statement that a Court of law can subject constitutional

amendments to judicial review on the question of whether its “content has the

potential of subverting the Constitution”, one is doing what is generally understood

to be basic structure review. It might be the case that its long association with the

specific form taken in India has turned the basic structure doctrine into a bit of  a

poisoned chalice: in that case, there should of course be no problem in dropping

the term, and simply stating that “constitutional amendments that subvert the

Constitution are subject to judicial review.” And in his disposition at paragraph

1122, Wanjala J agrees that while the four-step sequential process will not apply to

constitutional amendments, it would nonetheless apply to “seismic constitutional

moments” when the People are exercising their primary constituent power.38

We therefore already have a more complicated situation than what the final

disposition of  the Court suggests. That disposition suggests that a 6-1 majority

rejected the basic structure doctrine. That is true, because Wanjala J does not believe

36 Supra note 8, art. 259(1).

37 Supra note 1, para 1026.

38 Supra note 1, para 1122.
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that the basic structure doctrine is a “doctrine”. But we already have two judges

who accept the distinction between constitutional amendments and constitutional

repeal (or subversion), and accept that in the latter case, the primary constituent

power (with its four-step process) will apply.

I now want to consider the opinions of  Lenaola J and Ouko J. To their credit,

both judges recognise – and address – the issue of constitutional amendment

versus constitutional repeal. In paragraph 1464, Lenaola J states:

My point of departure with my learned colleagues is that the process

presently in dispute was squarely anchored on Article 257 as read

with Articles 255 and 256. I shall return to the question whether the

Amendment Bill was in fact a complete overhaul of the present

constitutional order or whether it was an amendment as envisaged

by these Articles. Suffice it to say that, should the Kenyan people, in

their sovereign will choose to do away with the Constitution 2010

and create another, then the sequential steps above are mandatory

and our constitutional history will be the reference point (emphasis

supplied).39

Thus, in paragraph 1464, Lenaola J explicitly recognises the distinction between “a

complete overhaul” and “amendment”, and also recognises that the 255 – 257

procedure only deals with the latter category. 40 Indeed, his primary point is that the

BBI Bill was not, as a matter of fact, a “complete overhaul”: in paragraph 1472, he

asks “why would dismemberment take centre stage when the issue before the courts below was

amendment?”41 And most definitively, in paragraph 147342, he quotes Richard Albert’s

distinction between “amendment” and “dismemberment”, with approval

(paragraphs 1474 – 1475)43; indeed, in the paragraph he quotes, Albert specifically

notes that “a dismemberment is incompatible with the existing framework of  the

Constitution because it seeks to achieve a conflicting purpose” – lines very similar

to Wanjala J’s articulation of  constitutional “subversion.” There is, admittedly,

something of  an internal tension in Lenaola J’s opinion here: he appears, for example,

to suggest later on that dismemberment necessarily requires formally enacting a new

Constitution (see paragraph 1485)44. It is crucial to note, however, that this need

not be the case: a Constitution’s structure and identity (the language used by Richard

39 Supra note 1, para 1464.

40 Ibid.

41 Supra note 1, para 1472.

42 Supra note 1, para 1473.

43 Supra note 1, para 1474-1475.

44 Supra note 1, para 1485.
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Albert, which Lenaola J cites with approval) can be “overhauled” by something as

technically innocuous as changing a single sentence – or even a single word – in a

single constitutional provision. For example, an amendment changing a polity from

a multi-party democracy to a single-party State can be accomplished through a

single sentence, but it is undoubtedly a constitutional dismemberment; another

historical example is the Indian Supreme Court judgment in Minerva Mills45, where

the Constitutional amendment at issue had essentially made the Indian Constitution’s

bill of rights non-justiciable, as long as the government stated that it was carrying

out a social policy goal. This had been accomplished by amending a part of a

sentence in a sub-clause of one provision of the Indian Constitution.

A very similar tension is present in Ouko J’s opinion. In paragraph 1838, he notes:

Therefore, it is true to say that it is the prerogative of the people to

change their system of  government, but only by the people’s exercise

of their constituent power and not through the amendment

procedure. And that is the difference between primary and secondary

constituent powers, the former is the power to build a new structure

by the people themselves and the latter, the power to amend an

existing constitution. Today, under Chapter Sixteen, this power is

exercised by the people and their elected representatives.46

Once again, we see the distinction between “amendment” and – in this case –

“building a new structure” or “changing the system of government.” This comes

to a head in paragraph 1846, where she notes:

It ought to be apparent from the foregoing that, I must come to the

conclusion that a constituent assembly is an organ for constitution-

making. An amendment of  the Constitution under Chapter Sixteen

does not recognize constituent assembly as one of the organs for the

process. This Constitution, like the former Constitution does not

contemplate its replacement.47

And in paragraph 1849:

Therefore, the question to be determined here is whether the proposed

amendments would lead to such egregious outcome. That they had

the effect of repudiating essential elements of the Constitution—

concerning its structure, identity, or core fundamental rights—and

45 Minerva Mills v. Union of  India, AIR 1980 SC 1789.

46 Supra note 1, para 1838.

47 Supra note 1, para 1846.
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replacing them with the opposite features; a momentous constitutional

change.48

Once again, with respect, one may choose not to call this “basic structure review”,

but what is happening here seems awfully close to “basic structure review” when

courts or scholars do call it that. As with Lenaola J, Ouko J’s primary discomfort

appears to be with the Courts below having labeled the BBI Bill as akin to

constitutional dismemberment. In paragraph 1858, he labels this as “overkill”; the

point, however, is that this admits the principle: if  indeed any kind of  formal

“amendment” was possible under Articles 255 – 257, then the question of

substantively assessing the amendments themselves wouldn’t even arise; indeed, it

doesn’t arise in Ndungu J’s opinion, which is very clear on the point that there is no

constitutional alteration that is outside the scope of Chapter XVI.49

Thus, we now have an even more complicated picture. Two judges out of  seven

(Ibrahim and Wanjala JJ) accept, in substance, the proposition that the four-step

process applies to radical constitutional alteration that cannot properly be called an

amendment. Two other judges (Lenaola and Ouko JJ) accept the principled

distinction between constitutional “dismemberment” and “amendment”; Lenaola

J appears to suggest that in the former case, you would need the four-step process,

as it is akin to making a new Constitution, while Ouko J accepts Professor Akech’s

amicus brief  on the point that the four-step process was not, historically, how the

2010 Constitution was framed; it is only an “approximation.” Thus, we now have

a situation where, in the disposition, six out of seven judges have rejected the

applicability of “the basic structure doctrine”, but (at least) four out of seven

judges have accepted that there is a conceptual distinction between constitutional

“amendment” and “dismemberment”, the latter of  which is outside the scope of

Chapter XVI amendment processes (with three out of those four seeing space for

the four-step process, and the fourth holding that it is an “approximation” of the

founding moment).

What of the opinion of Mwilu DCJ? In paragraph 407, Mwilu J notes that:

In my view, whether a Constitution is amendable or not, whether any

amendment initiative amounts to an alteration or dismemberment

and the procedure to be followed is a matter that would be

determined on a case to case basis depending on the circumstances.50

48 Supra note 1, para 1849.

49 Supra note 1, para 1858.

50 Supra note 1, para 407.
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After then noting the distinction between “amendment” and “alteration”

(paragraphs 418 – 419)51, she then notes, at paragraph 421:

The court always reserves the constitutional obligation to intervene

provided that a party seeking relief  proves to the court’s satisfaction

that there are clear and unambiguous threats such as to the design

and architecture of the Constitution. (emphasis supplied)52

While this is also redolent of basic structure language, Mwilu J later goes on to

note that while constitutional alteration must necessarily be an “extra-constitutional

process” outside the scope of  Articles 255 – 257, the exact form it might take

need not replicate the manner of the constitutional founding: it may be through

the “primary constituent power” or through “any of the other mechanisms necessary

to overhaul the constitutional dispensation.” (paragraph 437)53 It is not immediately

clear what these other mechanisms might be. Mwilu J’s basic point appears to be

that the mechanism by way fundamental constitutional alteration takes place cannot

be judicially determined, as it is basically extra-constitutional. The corollary of this

surely is, though, that to the extent that these fundamental alterations are sought to

be brought in through the amendment process, they are open to substantive judicial

review, as Mwilu J explicitly notes that those kinds of  alterations “are not subject

to referendum” under Article 255. In other words, Mwilu J’s problem appears to

be not with judicial review of  formal constitutional amendments in order to decide

whether or not they are fundamental alterations, but with what follows: i.e., the

judiciary deciding that, in case it is a fundamental alteration, that it must be done

through the four-step test. But the only other alternative that then reconciles all

these positions is for the judiciary to invalidate radical constitutional alteration that is

disguised as an amendment via the 255 – 257 route; in no other interpretation

does paragraph 421, which calls for judicial intervention when the threat is to “the

design and architecture of the Constitution”, make sense.54

Finally, what of  Koome CJ’s opinion? While Koome CJ is clearest on the point of

the tiered amendment process achieving the balance between rigidity and flexibility,

her judgment does not address the distinction between “amendment” and “repeal.”

In paragraph 226, Koome CJ notes that any amendment to the Constitution must be

carried out in conformity with the procedures set out under Chapter XVI; but that

leaves the question unaddressed – what if it is alleged that the impugned amendment

51 Supra note 1, para 418-419.

52 Supra note 1, para 421.

53 Id. 1 Para 437.

54 Id. 1 Para 421.
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is not an amendment, but an implied repeal?55 In her summary of findings, Koome

CJ notes further that the basic structure doctrine and the four step process are not

applicable under the Constitution (paragraph 360)56; this is true, but also in substantial

agreement with the case of the BBI challengers: the basic structure doctrine does

not kick in as long as the formal amendment is actually an amendment, and as long

as we are within the existing constitutional framework. It only applies when we are

no longer under the Constitution.

Conclusion

Formally, by a majority of  six to one, the Supreme Court rejected “the applicability

of  the basic structure doctrine” in Kenya. However, as I have attempted to show,

a close reading of the seven judgments reveals a more complex picture. Consider

a hypothetical future situation where a proposed amendment to the Constitution

is once again challenged before the High Court, on the basis that it is not an

amendment at all, but implied repeal, or repeal by stealth, or constitutional

dismemberment. When the High Court looks to the Supreme Court for guidance,

it will find the following:

1. A majority of six rejecting the applicability of the basic structure doctrine

(from the disposition)

2. A majority of five accepting the distinction between “amendment” and

“repeal” or “dismemberment”.

3. A plurality of three explicitly noting that this distinction is subject to judicial

review (with two others not taking an explicit position on this).

4. A plurality of three holding that in case an “amendment” is actually a disguised

“repeal”, the four-step test will apply (with an equal plurality of three against

it, and one – Koome CJ – silent, as she does not draw a distinction between

amendment and repeal).

In such a situation, how will the High Court proceed? That, I think, is something

that time will tell.

Two final remarks. I think that a close reading of  Koome CJ’s judgment came

close to resolving the bind outlined above, without explicitly saying so. In paragraph

205, she notes:

The jurisprudential underpinning of this view is that in a case where

the amendment process is multi-staged; involve multiple institutions;

55 Id. 1 Para 226.

56 Id. 1 Para 360.



Notes from Foreign Jurisdiction2023] 115

is time-consuming; engenders inclusivity and participation by the people

in deliberations over the merits of the proposed amendments; and

has down-stream veto by the people in the form of  a referendum,

there is no need for judicially-created implied limitations to

amendment power through importation of the basic structure doctrine

into a constitutional system before exhausting home grown

mechanisms.57

Koome CJ dwells at length upon the extent and depth of public participation

required under Articles 256 and 257, and effectively equated the process with the

four step test, sans the constituent assembly: running through her judgment is a

strong endorsement of the civic education, public participation, and referendum

(after adequate voter education) prongs of  the test. What this suggests is that it

might be open to argue that the procedures for participation under Articles 256

and 257 do not codify the primary constituent power (because that is a conceptual

impossibility), but reflect it. In other words, if you are following the procedures

under Articles 256 and 257 (in the sense of deep and inclusive public participation,

as set out in Koome CJ’s judgment, and we will discuss some of  that in the next

post), you are exercising primary constituent power, and therefore, fundamental

constitutional alterations are also possible as long as public participation happens

in all its depth. This, I would suggest, might reconcile some of  the potential internal

tensions within some of the judgments, and also essentially keep the High Court

and Court of  Appeal’s judgments intact, just without the Constituent Assembly.

Secondly, one thing that appeared to weigh with the Court was the fact that in the

twelve years since 2010, there has been no successful attempt to amend the Kenyan

Constitution, and all attempts – whether under Article 256 or Article 257 – have

failed. This is true; however, what is equally true is that were the BBI Bill to succeed,

we would go from no amendments in twelve years to seventy-four amendments

in twelve years, making the Kenyan Constitution one of the most swiftly-amended

in the world. If it is true, therefore, that the purpose of the tiered amendment

structure is to find a balance between flexibility and rigidity, while also ring-fencing

entrenched provisions, then this has certain inescapable conclusions for the

interpretation of Article 257 – including the question of single or multiple-issue

referenda. This will be the subject of  the next two posts.

Part II: Understanding the Popular Initiative

The discussion above provides an ideal segue into the second major issue before

the Court: the interpretation of Article 257 of the Kenyan Constitution58, which

57 Supra note 1, para 205.

58 Supra note 17.
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provides for constitutional change through the “popular initiative.” Recall that

other than the substantive challenge to the contents of the BBI Bill, another ground

of challenge was that on a perusal of the record, His Excellency the President was

the driving force behind the Bill (the High Court called him the “initiator”), going

back to the time that he engaged in a “handshake” with his primary political rival

at the time, the Hon. Raila Odinga. It was argued that Article 257’s “popular initiative

route” was not meant for State actors to use – and definitely not for the head of

the executive to use. It was meant to be used by ordinary people, as a method for

bringing them into the conversation about constitutional reform and change. The

High Court (5-0) and the Court of Appeal (7-0) (see here) agreed with this argument;

the Supreme Court (6-1) did so as well, although it split (5-2) on the question of

whether the President had, actually, been impermissibly involved with the popular

initiative in this case.

The Long Shadow of the Imperial Presidency

At the outset, it is important to note that Article 257 does not explicitly bar the

President from being a promoter (the technical term) or an “initiator” of  a popular

initiative (Ibrahim J, paragraph 784).59 Any restriction upon the President, in this

regard, would therefore have to flow from an interpretation of the constitutional

silences in Article 257.

How does the Supreme Court fill the silence? As with its analysis of the basic

structure, the Court turns to history. Where the point of  Chapter XVI was to

provide internal safeguards against hyper-amendments, more specifically, Article

257 – as gleaned from the founding documents – came about as a response to the

“Imperial Presidency”: i.e., the period of  time under Kenya’s Independence

Constitution, where power was increasingly concentrated in the hands of the

President, and where the President was in the habit of simply amending the

Constitution in order to remove impediments to the manner in which he wished

to rule (Koome CJ, paragraph 24360; Mwilu DCJ, paragraphs 463, 47261; Wanjala J,

paragraph 104662; Ouko J, paragraph 1917-191863).

This being the case, the Supreme Court holds, it would defeat the purpose of the

popular initiative to let the President back in. The purpose of Article 257, according

to the Court, is to provide an avenue for constitutional change to the People, as

59 Supra note 1, para 784.

60 Supra note 1, para 243.

61 Supra note 1, para 463, 472.

62 Supra note 1, para 1046.

63 Supra note 1, para 1917-1918.
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distinct from State organs (Mwilu DCJ, paragraph 49164; Ibrahim J, paragraph

78965; Lenaola J, paragraph 153766). In other words, the scheme of  Chapter XVI –

with its twin parliamentary (Article 256) and popular initiative (Article 257) routes

– is to balance representative and direct democracy when it comes to constitutional

change (Koome CJ, paragraphs 237 – 24267; Mwilu DCJ, paragraph 48068; Wanjala

J, paragraph 104269; Lenaola J, paragraph 153570; Ouko J, paragraph 190071). That

balance would be wrecked if Article 257 was to be converted from a bottoms-up

procedure for constitutional change to a top-down procedure, driven by the

President.

This is a particularly important finding, whose implications extend beyond the

immediate case. Recall that the contest over the interpretation of Article 257 was –

as so much else in this case – a contest over legal and constitutional history. While

the challengers to the BBI Bill told the story of  the imperial Presidency, its defenders

told a different story entirely: for them, Article 257 was not about constraining the

President, but about enabling them. The situation that Article 257 envisaged was

one where a recalcitrant Parliament was stymying the President’s reform agenda; in

such a situation, Article 257 allowed the President to bypass Parliament, and take

their proposals directly to the People.

The contest, thus, was fundamentally about the relationship between power,

Presidentialism, and the 2010 Constitution. Was the 2010 Constitution about

constraining the imperial Presidency – or was it about further entrenching the

power of the President vis-a-vis other representative organs? And thus, in answering

the question the way it did, the Supreme Court not only settled the fact that the

President could not initiate a popular initiative, but also laid out an interpretive

roadmap for the future: constitutional silences and ambiguities would therefore be

required to be interpreted against the President – and in favour of checks or

constraints upon their power – rather than enabling their power. This is summed

up in paragraph 243 of  Koome CJ’s opinion, which demonstrates the reach of

the reasoning beyond its immediate context:

In its architecture and design, the Constitution strives to provide explicit

powers to the institution of the presidency and at the same time limit

64 Supra note 1, para 491.

65 Supra note 1, para 789.

66 Supra note 1, para 1537.

67 Supra note 1, para 237-242.

68 Supra note 1, para 480.

69 Supra note 1, para 1042.

70 Supra note 1, para 1535.

71 Supra note 1, para 1900.
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the exercise of  that power. This approach of  explicit and limited

powers can be understood in light of the legacy of domination of

the constitutional system by imperial Presidents in the pre-2010

dispensation. As a result, Chapter Nine of the Constitution lays out

in great detail the powers and authority of the President and how

such power is to be exercised. In light of the concerns over the

concentration of powers in an imperial President that animate the

Constitution, I find that implying and extending the reach of the

powers of the President where they are not explicitly granted would

be contrary to the overall tenor and ideology of  the Constitution

and its purposes.72

Furthermore, in this context, Koome CJ’s endorsement of  Tuiyott J’s opinion in

the Court of  Appeal (Koome CJ, paragraph 256) becomes particularly important.73

As Tuiyott J had noted, simply stating that the President is not allowed to initiate a

popular initiative will not solve the issue; there are many ways to do an end-run

around such proscriptions – for example, by putting up proxies (as arguably did

happen in this case). What is thus required is close judicial scrutiny, and the need for

a factual analysis that goes behind a proposed PI, in order to ensure that it is

genuinely citizen-driven, and not a front for State actors (especially the President)

(see also Mwilu J, paragraph 509, for some of  the indicators, which she suggests

ought to be addressed legislatively).74 Indeed, a somewhat more formal reading

of the process (with respect) led to Lenaola J dissenting on this point, and finding

that the President was not involved, as it was not he who had gone around gathering

the one million signatures for the popular initiative). Thus, how well the judiciary

can police the bounds of Article 257 is something only time will tell; in the judgments

of the High Court, Court of Appeal, and now the Supreme Court, the legal

standards – at least – are in place.

Public Participation

The Supreme Court unanimously found that the Second Schedule to the BBI Bill

– which sought to re-apportion constituencies – was unconstitutional. Their reasons

for doing so differed: a majority holds that there was no public participation;

Mwilu J also holds that the amendment was not in harmony with the rest of  the

Constitution (paragraph 533)75 and Wanjala J says that it amounted to constitutional

72 Supra note 60.

73 Supra note 1, para 256.

74 Supra note 1, para 509.

75 Supra note 1, para 533.
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“subversion” (paragraph 1063)76, on the basis that it amounted to a direct takeover

of the functioning of the Independent Electoral and Boundaries Commission –

raising some of the basic structure issues discussed in the previous post. On public

participation with respect to the rest of the BBI Bill, the Court split 4 – 3, with a

wafer-thin majority holding that – on facts – there had been adequate public

participation in the process thus far. In this context, it is important to note that CJ

Koome – one of the majority of four – notes elsewhere that the most intense

public participation – that is, voter education etc – occurs at the time of the

referendum (which had not yet happened in the present case).

A couple of other points arise for consideration on the point of public participation.

The first is that in a dispute about whether or not there was adequate public

participation, who bears the burden of  proof? On my reading, a majority of  the

Court holds that it is the State organs who bear the burden of demonstrating that

there was adequate public participation (Koome CJ, paragraph 270, 31177; Mwilu

J, paragraphs 599, 60478; Ibrahim J, paragraph 84979; Wanjala J, paragraphs 1096 –

109780). The rationale for this is set out by Ibrahim J at paragraph 849:

With profound respect, as stated by Musinga, (P), the amendment of

a country’s constitution, more so our Constitution, should be a

sacrosanct public undertaking and its processes must be undertaken

very transparently and in strict compliance with the country’s law.81

This chimes in with the Court’s finding that the tiered amendment process under

Articles 255 – 257 is an internal safeguard against abusive amendment; needless to

say, if  that interpretation is indeed correct, then within the scheme of  Articles 255

– 257, constitutional silences should be interpreted in a manner that protects the

citizenry from abusive amendments; one of the most important safeguards is

public participation, and it there stands to reason that the burden of establishing it

– especially where State organs are concerned within the scheme of Article 257 –

should be on the State. In this context, it is interesting that other than repeatedly

emphasising that Article 257 was an onerous, multi-step procedure whose very

onerousness was designed to protect the basic features of the Constitution, Koome

CJ is the only judge to both hold that the burden lay upon State organs, and to

hold that the burden was discharged in this case.

76 Supra note 1, para 1063.

77 Supra note 1, para 270,311.

78 Supra note 1, para 599, 604.

79 Supra note 1, para 849.

80 Supra note 1, para 1096-1097.

81 Supra note 1, para 849.
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The second point about public participation is the Court’s finding that it flows

throughout the scheme of Article 257, with its specific character depending upon

what stage the amendment process was at: at the promoters’ stage, at the stage of

the county assemblies, at the stage of the legislature, and at the stage of the

referendum. A majority holds – and I think correctly – that at the initial stage – the

promoters’ stage – the burden is somewhat, especially given that this is the only

stage where State institutions are not involved, and the burden falls upon the

promoters, who are meant to be ordinary citizens. Given the contested facts in this

case – which are discussed at some length in the separate opinions – it will be

interesting to see how future judgments deal with the issue of public participation

under Article 257, especially given the Court’s finding that it is this tiered amendment

process that is meant to protect against abusive amendments.

The Quorum of the IEBC

Recall that a key question before the High Court and the Court of Appeal was

whether the IEBC, working with three commissioners, had adequate quorum,

notwithstanding the fact that the Schedule to the IEBC Act fixed the quorum at

five. The High Court and the Court of Appeal held that it did not have quorum;

the Supreme Court overturned this finding.

The reasoning of the judges on this point overlaps, and can be summed up as

follows: Article 250(1) of the 2010 Constitution states that “each commission shall

consist of  at least three, but not more than nine, members.” This means that,

constitutionally, a commission is properly constituted with three members. Any

legislation to the contrary, therefore, must be interpreted to be “constitution-

conforming” (in Koome CJ’s words), and read down accordingly (Koome CJ,

paragraph 325 – 32682, 336 – 33783; Mwilu J, paragraph 66184; Wanjala J, paragraph

111385; Ouko J, paragraphs 2060, 207086).

With the greatest of  respect, textually, this is not entirely convincing. If  I say to you

that “you may have at least three but not more than nine mangoes”, I am leaving

the decision of how many mangoes you want to have up to you; I am only setting

a lower and an upper bound, but the space for decision within that bound is

entirely yours. Similarly, what Article 250(1) does is set a lower and upper bound

for Commissions and quorum, with the decision of where to operate in that

space being left up to legislation (see Ibrahim J, paragraph 892). This point is

82 Supra note 1, para 325-326.

83 Supra note 1, para 336-337.

84 Supra note 1, para 661.

85 Supra note 1, para 1113.

86 Supra note 1, para 2060, 2070.
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buttressed by the fact that under the Transitional Provisions of  the Constitution, it

is stated that “Until the legislation anticipated in Article 250 is in force the persons

appointed as members or as chairperson of the Salaries and Remuneration

Commission shall be appointed by the President, subject to the National Accord

and Reconciliation Act, and after consultation with the Prime Minister and with the

approval of  the National Assembly.” I would suggest that this indicates that the

appropriate body for implementing Article 250 is the legislature, and consequently,

questions about quorum and strength ought to be left to the legislature (subject to

general principles of constitutional statutes and non-retrogression, discussed here).

Conclusion

There were, of course, other issues in the judgment that I have not dealt with here:

the question of  Presidential immunity, for example. In this post, however, we have

seen that the overarching finding of the Court – that the tiered amendment procedure

under Articles 255 – 257 is meant to provide an internal safeguard against abusive

constitutional amendments and hyper-amendments – necessarily informed its

interpretation of Article 257 itself; in particular, in holding that the President cannot

initiate a popular initiative, that the burden of demonstrating public participation

lies upon the State, and that public participation is continuing process flowing

through the several steps of Article 257. In the final – and concluding – blog post,

we shall examine some of the other implications of this logic, in particular upon

issues such as distinct and separate referendum questions.

Part III: The Fourth Part/IEBC

Distinct and Separate Referendum Questions

Recall that one of the grounds on which the High Court had invalidated the BBI

Bill was that all seventy-four amendments had been lumped together as a “package”.

The High Court had held that under Article 257, potential amendments would

have to be placed before the People as distinct and separate referendum questions.

The Court of  Appeal was split on the point, but arguably, a majority of  the bench

held that at the very least, a “unity of theme” approach would have to be followed:

that is, potential amendments that were thematically unrelated could not be lumped

together in a package. The one exception was Tuiyott J, who held that the issue

was not yet ripe for adjudication, as the IEBC was yet to frame the referendum

question – or questions.

A majority of  the Supreme Court agreed with Tuiyott J on this point. Thus, while

the judgments of the High Court and Court of Appeal were set aside, the question

still remains open for adjudication.
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In my submission, however, while the Supreme Court did not explicitly decide the

question, the overarching logic of its judgment(s) strongly implies that when the question

does become ripe at some point in the future, the unity of content approach is to

be followed.

The reason for this brings us back to our discussion in the previous post: going

forward, any interpretation of Article 257 of the Kenyan Constitution must be

informed by the Supreme Court’s finding that the purpose of  the tiered amendment

process is to provide internal constitutional safeguards against abusive amendments,

and – specifically – against the culture of hyper-amendment. Indeed, it is particularly

interesting to note that for more than one judge, the fact that no constitutional

amendment had been successfully pushed through in the twelve years of the existence

of  the 2010 Constitution was evidence that the internal safeguards were working.

But now consider the consequences had the High Court’s judgment in May 2021

not stopped the (somewhat advanced) Article 257 in its tracks. Had the process

been completed successfully, in one fell swoop, the Kenyan Constitution would

have gone from having never been amended in twelve years, to having been

amended seventy-four times in twelve years – and if anything can be called a

“culture of hyper-amendment”, seventy-four amendments in twelve years would

surely fit the bill!

It is therefore not enough to say that the tiered amendment process provides an

adequate internal safeguard against hyper-amendments. The tiered amendment

process – as set out under Articles 255 – 257 – still leaves a range of interpretive

questions open; and precisely how effective it is against hyper-amendments depends

on how the courts answer those questions. It is easy to see that lumping all potential

amendments into one referendum question is an enabler of hyper-amendments:

as Musinga (P) rightly pointed out in the Court of Appeal, this enabled a culture

where, in order to push through a potentially unpopular amendment, its proponents

will include a range of “sweeteners” to make the Bill as a whole palatable – or,

alternatively, raise the cost of  not voting for it. One can see a direct link between

this kind of constitutional jockeying and the culture of hyper-amendment. It is

therefore my submission that the constitutional silence in Article 257 on the question

of distinct and separate referendum questions ought to be resolved in favour of

the unity of content approach, as that is the interpretation that would further the

purposes of  Article 257 in checking hyper-amendments. Indeed, this interpretive

approach matches precisely the Supreme Court’s approach to the popular initiative

question. Article 257 was silent on whether the President could or could not initiate

a PI. The Supreme Court engaged in a purpose interpretation of Article 257 to

hold that he could not, because the contrary interpretation would defeat the objective
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of the PI. The same considerations apply to the issue of distinct and separate

referendum questions.

Constitutional Gaps

On at least two crucial issues, the Supreme Court’s judgment was informed by a

gap in the Constitution that was meant to be filled in by statute but hadn’t yet been.

The first was the issue of public participation. The second was the issue of the

initiation of a popular initiative.

The first issue had also been discussed by the judges in the superior courts below:

in the absence of a statute setting out the scope and content of public participation

under the Article 257 process, the Courts were forced to stumble around a bit and

search for the light, although the judges did eventually – relying upon the

constitutional standard of public participation – return findings either way on the

subject. Assuming, however, that at some point a law is passed that sets out its

details, it will be interesting to see how the courts scrutinise its adequacy; any such

scrutiny will now need to be judged against the standard of whether or not the

statute can serve as a strong enough bulwark against abusive amendments and

hyper-amendments; thus, issues such as time to scrutinise bills, language, accessibility,

and so on, will need to be considered from this rubric.

The second issue finds mention in Mwilu DCJ’s judgment, although its echoes are

present from the High Court, to the Court of Appeal, and to the Supreme Court.

This is the issue of the popular initiative: eighteen out of nineteen judges who

heard this case agreed that the President cannot initiate a popular initiative under

Article 257. The devil, however, is in the detail: in the present case, the President’s

involvement – through proxies – was too overt and too categorical for most of

the judges to ignore. One can easily imagine, however, that stung by this reversal in

all the Courts, a future President might just decide to be a lot more subtle about

this, and put in substantially greater distance between themselves and their proxies.

At the Court of  Appeal, Tuiyott J, and at the Supreme Court, Koome CJ, both

exhibited a keen awareness of  this problem, but at the end of  the day, beyond

applying good judicial common sense, there is only so much that Courts can directly

do to prevent executive “hardball”. This is why Mwilu DCJ probably had it right

when she listed out a range of issues – such as, for example, whether promoters

could be members of political parties, or political parties themselves – that might

arise in the future; and the fine-grained character of these issues indicates that they

are better off addressed by the legislative scalpel rather than the judicial

sledgehammer. Of  course, the risk here is, given that Article 257 is meant to be a

constitutional amendment route that serves as an alternative to Parliament, Parliament

itself legislating on the scope of who can activate Article 257 will raise potential

conflicts of interest. That is perhaps inevitable, and once again, it might just be the



Kamkus Law Journal [Vol. : 7124

case that the issue will ultimately find its way back to the judiciary, and that the

courts will need to consider at what point the indirect involvement of State actors

reaches a threshold where it starts to threaten the fundamental purpose of Article

257.

Indeed, there is good reason to think that the BBI litigation marks the beginning

and not the end of  the story. Coming away from the judgment, we find that there

is a window open for judicial intervention to stop constitutionally destructive

“amendments” (although it is no longer being called “the basic structure doctrine”),

but the length, breadth, and design of this window is also … open (pardon the

pun). We also find that it has now been firmly established that the purpose of

Chapter XVI – and, specifically Article 257 – is to constrain the imperial Presidency,

check abusive amendments, and safeguard against hyper-amendments. But as history

shows, the imperial Presidency is not so easy to contain: its “taming” will need

more than one set of judgments, but rather, it is a constitutional commitment that

will need to be renewed and renewed again. Stopping subtle and indirect hijackings

of Article 257, package deal referendums, and inadequate public participation (to

name just a few threats) will all be part of that renewal.

Conclusion: Shadow and Light

It remains to end with a disclaimer (or two). As one of the amici before the Supreme

Court of Kenya in the present appeal, my analysis is naturally situated within that

broader context, and the arguments I have made in these three blog posts reflect

some of the arguments in my amicus brief (I am particularly grateful to the Court

for having admitted the brief, and then – across multiple judgments – engaged

with the arguments closely and in depth). Indeed, these arguments reflect a broader

set of intellectual commitments I bring to interpreting Constitutions: I believe that

Constitutions are fundamentally about power relations, about deciding who has

power and who doesn’t, who gets to wield power and upon whom it is wielded,

and how power (State power, in particular) is to be confronted, mitigated, and

contained. Our task as interpreters is to try and ensure that Constitutions live up to

their own goal (often stated in the Preamble) of democratising power, and of

checking abuse and impunity.

Having had the opportunity to engage so deeply with these questions in the context

of the Kenyan Constitution over the last one year has been a privilege. As an

outsider who has tried to approach the subject with respect and humility, but who

– no doubt – has often put his foot in it, it has been particularly wonderful to

experience the openness and generosity with which the Kenyan interpretive

community has treated me; for that, I am deeply grateful. After all, as Yvonne

Owuor once wrote, there is a “cartography not of possession, but of – how odd – belonging.”
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I. Introduction

INDIA IS a country with an extremely heterogeneous demography, both in terms

of  caste and class operating in its Society. The Constitution of  India came into

force in 1950 with an objective to undo all the inequalities that existed in a vastly

diverse society. The apex court of  the country has time and again reminded us that

Indian Constitution is a living tree1 and its Preamble “is the key to open the minds

of  the Constitution makers.”2 It talks about the obligation upon the state to ensure

Justice- Social, economic, and political, and Equality of  status & opportunity for all.3

The Constitution of  India talks about substantive equality. The constitution makers

realized the need for affirmative action to address the history of  injustices and

systemic oppression faced by certain classes of the society and those found a place

under article 15 and 16 of the Indian Constitution.

Article 15 clause 5 and clause 6 of the Indian Constitution, talks specifically about

equality of opportunity in education while article 16 talks about equality of

* The first author is currently serving as the Executive Director for Administration and Research,

Adhyayan Foundation for Policy and Research. The second author is a fifth-year law student

at NMIMS Kirit P. Mehta School of  Law, Mumbai.

1 Yaniv Roznai (2014), “Unconstitutional Constitutional Amendments: A Study of  the Nature

and Limits of Constitutional Amendment Powers”, Thesis submitted to the Department of

Law, London School of  Economics and Political Sciences.

2 In Re: The Berubari Union [Berubari Case], AIR 1960 SC 845.

3 The Constitution of India, 1950, Preamble.
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opportunity in matters of  employment. Various clauses of  these articles allow the

state to make special provisions for women, children and persons belonging to

socially and educationally backward classes of citizens including Scheduled Casters

or the Scheduled Tribes in the matters of  education and employment.4

In pursuance of  this constitutional scheme of  affirmative action, the Indian

government at various instances has introduced reservations for these classes of

citizens in the matters of  employment. India’s reservation policy, established in the

early 1950s, is one of  the world’s oldest affirmative action programmes. Until

2019, 49.5 percent of  seats in education and public appointments were reserved,

with 15 percent, 7.5 percent and 27 percent quotas for Scheduled Castes, Scheduled

Tribes and Other Backward Classes respectively.

II. Facts of  the Case

On January 9, 2019, the  parliament enacted the Constitution (One Hundred and

Third Amendment) Act, 2019, which inserted clause 6 under the articles 15 and 16

of  the Constitution of  India respectively, allowing the state to make reservations

in the unreserved category based on economic criteria, marking a shift from the

earlier position where reservations were being made on the basis of  social and

educational backwardness.

The provisions read as-

Article 15[6]- Nothing in this article or sub-clause (g) of clause (1)

of article 19 or clause (2) of article 29 shall prevent the State from

making,—(a)any special provision for the advancement of any

economically weaker sections of citizens other than the classes

mentioned in clauses (4) and (5); and(b)any special provision for the

advancement of any economically weaker sections of citizens other

than the classes mentioned in clauses (4) and (5) in so far as such

special provisions relate to their admission to educational institutions

including private educational institutions, whether aided or unaided

by the State, other than the minority educational institutions referred

to in clause (1) of  article 30, which in the case of  reservation would

be in addition to the existing reservations and subject to a maximum

of  ten per cent. of  the total seats in each category.

Explanation —For the purposes of  this article and article 16,

“economically weaker sections” shall be such as may be notified by

4 See The Constitution of India,1950, art. 15 (3), (4) and (5) and art. 16 (3), (4) and (5).
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the State from time to time on the basis of family income and other

indicators of economic disadvantage.5

Article 16(6) - Nothing in this article shall prevent the State from making any

provision for the reservation of  appointments or posts in favour of  any

economically weaker sections of citizens other than the classes mentioned in clause

(4), in addition to the existing reservation and subject to a maximum of  ten percent

of  the posts in each category.6

Thus, these provisions allowed the state to make reservations for the unreserved

category based on economic criteria to the exclusion of the groups mentioned in

clauses 4 and 5 of  article 15 and clause 4 of  article 16. Moreover, the term

“economically weaker section” or EWS has not been defined neither in the

Constitution at any point nor in the said amendment Act, leaving it open to the

state to define it periodically. Following the amendment, the government introduced

10 percent reservation in addition to and exclusion of  the existing reservation for

the “Economically Weaker Section [EWS]”. The requirements for being classed as

EWS were independently declared by the government, and they presently comprise

those having a household income of less than 8 lakhs per year and certain other

criteria were also mentioned.7

The amendment came to be challenged in the case of  Janhit Abhiyan v. Union of

India (2019).8 The matter was decided by a constitutional bench of then Chief

Justice of  India, U.U. Lalit and Justices Dinesh Maheshwari, S. Ravindra Bhat,

B.M. Trivedi and J.B. Pardiwala.

III. Issues Raised

The bench considered the following issues9-

1. Whether the Constitution (One-Hundred and Third) Amendment Act, 2019

infringes the basic structure of  the Constitution by providing reservation solely on

economic criteria ?

2. Whether the Constitution (One-Hundred and Third) Amendment Act, 2019

infringes the basic structure of  the Constitution by excluding SCs, STs and non-

creamy layer of  SEBCs from the benefits of  10% reservation for EWS category?

5 The Constitution (One Hundred and Third Amendment) Act 2019, s 2.

6 Id., s 3.

7 Ministry of  Social Justice & Empowerment O.M. No. F. No. 20013/01/2018-BC-II dated 17.1.2019

for the full notification.

8 Janhit Abhiyan v. Union of  India (2023) 5 SCC 1.

9 Id., Para 5.
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3. Whether the Constitution (One-Hundred and Third) Amendment Act, 2019

infringes the basic structure of  the Constitution by exceeding the 50% reservation

cap determined by the Court in Indira Sawhney case?

4. Whether the Constitution (One-Hundred and Third) Amendment Act, 2019

infringes the basic structure of the Constitution by imposing EWS category to

unaided private educational institutions?

The petitioners also argued that the amendment runs counter to the previous

decisions of  the Supreme Court in Indra Sawhney v. Union of  India10 which held that

“a backward class cannot be determined only and exclusively with reference to

economic criterion” and put a ceiling of  50 percent on the total reservations, and

Janki Prasad Parimoo v. State of  JK11 which considered income levels to be incapable

in constituting a homogenous class eligible for reservations. Dayaram Verma v. State

of  Gujarat12 struck down income-based reservations on the same grounds.

The crux of the challenge to the amendment came from the following grounds-

1. Basic Structure Doctrine

The “Basic Structure Doctrine” is the judicial restraint on the amending power of

the Parliament. It proposes that the parliament can amend the Constitution only to

the extent that it does not violate the basic structure of the Constitution. It evolved

through a history of challenges to the amendments made by the parliament to the

Constitution post-independence.13 The petitioners in this case argued that the

Amendment Act in question violated the Constitution’s ‘fundamental structure’ by

seeking to unjustly benefit privileged segments of society that were neither socially

and educationally backward nor poorly represented.

2. Purpose of  Affirmative action

The petitioners argued that the concept of  reservation envisaged by the

constitutional makers was specifically designed for social and cultural reasons, and

the addition of economic criteria would devalue their vision because the primary

reason for the concept of  reservation was to uplift and recognize historical injustices

meted out to people belonging to backward groups and not to apply reservation

10 Indra Sawhney v. Union of  India, AIR 1993 SC 477.

11 Janki Prasad Parimoo v. State of  JK, 1973 AIR SC 930.

12 Dayaram Verma v. State of  Gujarat, 2016 SCC OnLine Guj 1821.

13 Kesavananda Bharati v. State of  Kerala, AIR 1973 SC 1461, which propounded the Basic Structure

Doctrine. It emerged through a string of  decisions in Sankari Prasad Singh Deo v. Union of  India,

AIR 1951 SC 458, Sajjan Singh v. State of  Rajasthan, AIR 1965 SC 845, I.C. Golak Nath v. State

of  Punjab, AIR 1967 SC 1643, and later clarified by I.R. Coelho v. State of  State of  Tamil Nadu

(2007) 2 SCC 1.
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as a welfare measure. The petitioners argued that affirmative action should not

form a part of  the “poverty alleviation” scheme.

3. Violation of equality provisions

Regarding the exclusion of  Scheduled Castes (SCs), Scheduled Tribes (STs), and

Other Backward Classes (OBCs), it was argued before the Court that the

Amendment Act violated the fundamental Right to Equality because it did not

apply to all persons, i.e., it excluded certain sections from the scope of  reservation.

Essentially, economically disadvantaged groups that also belonged to the SCs, STs,

or OBCs were unable to benefit from the EWS reservation. Thus, it was violative

of equality provisions of the constitution.

4. Breach of 50 percent ceiling

The Amendment breached the Supreme Court’s 50 percent reservation restriction

laid out in Indra Sawhney. It was argued that such a ceiling restriction could only be

exceeded in extraordinary circumstances, and that there was no reason to consider

the current situation to be such an unusual condition.

IV. Decision and Observations

On November 7, 2022, the Bench rendered the Judgement in a 3:2 split, declaring

the Amendment and EWS Reservations as valid. Justices Maheshwari, Trivedi, and

Pardiwala wrote separate concurring opinions for the majority, while Justice Bhat

dissented on behalf  of  himself  and then Chief  Justice U.U. Lalit.

Majority verdict

J. Maheshwari emphasised the significance of  reservation as a ‘tool of  affirmative

action’ by the state. He demonstrated that it was not just a tool for integrating

socially disadvantaged and backward groups, but also for any other disadvantaged

sector or class. Using this reasoning, he concluded that reservation based merely

on economic position was not legally unconstitutional. Furthermore, the exclusion

of  SCs, STs, and OBCs from economic benefits did not violate the right to equality

and fair treatment. He determined that the maximum limit of  50 percent imposed

by the Court in past rulings was not rigid, and hence breaching it did not violate

any Constitutional principles. Maheshwari J. proposes that articles 15(6) and 16(6)

create a new class altogether, one that isn’t subject to that doctrine in the first place.

J. Pardiwala observed that in a society where only a tiny fraction of  the population

lives over the poverty line, individuals who are economically disadvantaged must

have access to higher education and work prospects. He observed that in India,

which has a population of over 1.4 billion, economic backwardness was not
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restricted to those covered by articles 15(4) and 16(4).14 As per him, with a rising

number of members of disadvantaged classes achieving quality education and

work, they must be removed from backward category quotas so that more attention

may be given to others. J. Pardiwala emphasized the significance of  developing a

technique for identifying and distinguishing distinct members of the backward

classes, as well as determining whether the standards used to classify disadvantaged

sections are still valid today. J. Pardiwala maintained that reservations for the EWS

group are also consistent with the identification principles outlined in article 16 and

cites Chitralekha15 to support his observation. Chitralekha was regarding the legitimacy

of a quota plan that assessed eligibility based on income level and work type rather

than caste. The overall premise of Chitralekha was that a backward class may be

created using non-caste criteria as long as the other criteria can be used to form a

homogeneous class. The Court affirmed the adoption of  these criteria, stating that

the challenged method was successful in creating a class that was completely

backward and homogeneous.

J. Pardiwala defines the idea of  an amendment, and how the foundational structure

is to be looked upon while examining the validity of any amendment. Any

amendment shall further strengthen the Constitution and align it with the requirements

of the ever-evolving society by correcting or modifying the existing structure, but

without endangering the whole identity of the Constitution when read in its entirety

or as one single whole. Any amendment that shakes the core philosophies or central

theme of the Constitution shall not be considered as an amendment but an attempt

to re-create or re-do the will of the people of India, i.e., The Constitution.

J. Pardiwala goes on to further explain the reasons about the apprehension

surrounding the amending powers conferred to the Legislature that can possibly

lead to a collapse of  the constitutional machinery. This could also be very clearly

observed by the fact that there was no consensus on what shall constitute as a

“Basic Structure” by the judges who gave the majority judgment in the case of

Kesavananda Bharati v. Union of  India, which in turn complicated things further and

presently act as a main impediment in the way keeping the tree alive. He further

adds, if the powers and procedure to amend the Constitution could never have

been the motto of the Constitution Makers, as we have taken the idea of amendment

from other countries which themselves have used the term in the widest possible

sense, so as to allow the future generation to make amendment as per the needs of

the ever evolving society and to avoid the chance of revolutions due to lack of

flexibility.

14 Janhit Abhiyan, Para 281.

15 R. Chitralekha v. State of  Mysore, 1964 AIR SC 1823.
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J. Bela M. Trivedi, in her concurring opinion, observed that “equality of  opportunity

would also mean fair opportunity not only to one section or the other but to all

sections by removing handicaps if a particular section of the society suffers from

them.” She stressed the ‘Statements of Arguments and Justifications for the

Constitution’s (One Hundred and Third Amendment) Bill’ and highlighted the fact

that a substantial portion of the economically disadvantaged were unable to acquire

a proper education owing to financial restrictions. They lacked the funds and

resources to pay for their education, and they were ineligible for reserve benefits.

As a result, the government enacted the currently controversial Amendment Act.

She observed that the legislature’s laws were enacted to address the needs of  its

constituents, which became obvious through experience. As a result, any such

modification could not be ruled arbitrary or discriminatory provided the state of

facts were fairly constructed to support it. This Act was a type of  affirmative

action established by Parliament for the advancement of economically

disadvantaged groups. She also saw the economic criteria as inextricably linked to

the notion of ‘distributive justice’ outlined in the Preamble and articles 38 and 46.

Trivedi J. concurred with Maheshwari J., stating that EWS is a distinct class to

whom former articles 15/16 do not apply and thus basic structure doctrine cannot

be imported on them.

Thus, the majority opinion of the bench answered to the issues in the following

manner-

1. The Constitution (One Hundred and Third Amendment) Act, 2019 does

not infringe on the basic structure of the Indian constitution by providing

reservations on the grounds of  economic criteria and was thus upheld as

constitutional.

2. The Constitution (One Hundred and Third Amendment) Act, 2019 does

not infringe on the basic structure of the Indian constitution by removing

SCs, STs, OBCs, and SEBCs, from the reservation made for EWS.

3. The Constitution (One Hundred and Third Amendment) Act, 2019 does

not infringe the 50% cap determined by the court in its previous decisions.

4. The Constitution (One Hundred and Third Amendment) Act, 2019 does

not infringe on the basic structure of the Indian constitution by imposing

EWS reservations to unaided private institutions.

V. Dissenting Opinion

J. Bhat for himself  and CJI, Justice U.U. Lalit, in their dissent, agrees to the idea to

insert an ‘’economic criteria’’ so as to facilitate the process of upliftment of the

poverty-stricken section of  the society, but expresses his disagreement towards the
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amendment as it violates and attempts to violate the basic structure of the

Constitution. He specifically mentions the shift for the historic basis for grant or

continuation of  the reservation, i.e., social and educational background, to purely

economics is a violation of the fundamental principles, thereby also excluding the

poorest strata of the society which falls prey to both social and economic

backwardness.

It was not only J. Bhat but also J. UU Lalit who agreed with the majority opinion

insofar as it talked about the use of  economic criteria to frame an affirmative

action scheme to uplift persons who are economically backwards, they did not

agree to the exclusion of the class of persons mentioned in clause [4] in the

amendment act.

In para 60 of the judgement while starting with his dissent with the majority opinion,

J. Bhat observed that constituent drafters:

… went to great lengths to carefully articulate provisions, such that all forms

of discrimination were eliminated … to ensure that there was no scope for

discrimination of the kind that the society had caused in its most virulent

form in the past, before the dawn of  the republic. These, together with the

affirmative action provisions … was to guarantee that not only facial

discrimination was outlawed but also that the existing inequalities were

ultimately eliminated.

In the next line of  argument in his dissent, J. Bhat observed that this vision of

equality as given in the Constitution of India is part of its basic structure and no

amendment can change it. 16

[T]he irresistible conclusion is that non-discrimination—especially the

importance of the injunction not to exclude or discriminate against

SC/ST communities [by reason of the express provision in articles

17 and 15] constitutes the essence of equality: that principle is the

core value that transcends the provisions themselves; this can be said

to be part of the basic structure.

J, Bhat also observed that the amendment fails to make a reasonable classification

and thus fails the test of  art. 14 of  the Constitution.17 Moreover, J. Bhatt observed

that  poverty is an individual disadvantage, in the sense that it is not reducible to

ascriptive identity—for example, caste—even though it is the result of structural

features in the economy. As he avers: 18

16 Janhit Abhiyan, Para 77.

17 The Constitution of India, 1950, art 14.

18 Janhit Abhiyan, Para 97.
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[The] goal of  empowerment through ‘representation’, is not applicable

in the case of  reservations on the basis of  economic criteria—which

as the petitioners laboriously contended, is transient, temporary, and

rather than a discernible ‘group’, is an individualistic characteristic.

The Constitution attempted to eliminate disparities caused by caste hierarchies,

which limit an individual’s potential based on an accident of  birth. Ambedkar

famously characterized caste as a ‘contained class’, and it cannot be fleeting or

temporary. Poverty’s transience is vital to remember since reservations are largely a

strategy for achieving representation in institutions for populations who have

historically been denied this privilege. J. Bhat ruled that the Amendment broke the

basic framework, thus he did not need to determine if  violating the 50 percent

cap also violated it.

Thus, his dissent criticizes the majority decision’s weakening of  reservations, which

was initially intended to correct decades of  prejudice. Bhat J’s dissent articulates a

transformational vision of  our constitutional identity, one rooted in a history of

fighting to guarantee oppressive systems and achieving substantive equality rather

than formal equality.

VI. Basic Structure Doctrine Test v. Article 14 Test

Article 14 along with article 19 and article 21, also known as the golden triangle, in

several judicial precedents have been established as an inseparable part of the

Constitutions. Article 14 lays down the very basis and sets boundaries for any

legislative action taken by the Parliament or the Executive to be reasonable and

non-arbitrary, to make available to all its citizens.  Equality Before Law and Equal

Protection of  Law. The test entails two basic ingredients, test of  non-arbitrariness

and test of reasonability of the legislation. Based on these two parameters or tests

the courts look into the validity of the legislation.

The “basic structure” of the Constitution of India, as laid down by the Hon’ble

Supreme Court of Indian, in the case of Kesavananda Bharati. However, the Supreme

Court time and again has repeated that it would be very difficult to establish a

straight jacket formula to define “basic structure”, but in the case of  Minerva Mills

v. Union of  India,19 the Apex Court laid down a test to check whether any actions

(law or enactment) of the Legislature or the Executive is violative of the “basic

structure” or not.  The test of Basic Structure is not supposed to be a very tricky

one but a very simple one that just require the courts to carefully examine the

impact of the legislative action on the Constitution as a whole. If it appears that

the legislative action impacts the meaning or essence of the Constitution when

19 Minerva Mills v. Union of  India, AIR 1980 SC 1789.
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read as one whole and is not in line with what was desired by our Constitution

Makers, then the action ultra vires to the basic structure.20

In this particular judgment, it is very difficult to find a clear distinction between

article 14 test and Basic Structure Doctrine test, as both of them seem to be one

and the same and at many places overlapping, as no clear distinction has been laid

which has been critiqued by many after the judgment came in, as it may open the

floodgates for several challenges to the tests and their accuracy in the future through

various cases.

VII. Sphere of Action: Limitations

The judgment has been criticized for pitting caste against class. On a closer look,

this judgment marks a clear and authoritative shift in the scheme of  affirmative

action and discrimination law of  the country. The five-judge bench unanimously

upheld that economic backwardness is a legitimate marker of discrimination and

can be used as a basis to offer affirmative action for individuals belonging to such

classes. Thus, this ruling may have repercussions beyond just preserving the

constitutional validity of the Amendment. It may open the way for the identification

of  a new form of  prejudice altogether and increases the scope of  constitutional

interpretation.

The judgment also offers a discordant picture on the meaning and interpretation

of  article 15(1).21 As per J. Pardiwala the exclusion of  groups covered by articles

15(4), (5), and 16(4) was not violative of article 15(1) as there was no reason to

extend a second benefit to those classes who were already provided with affirmative

action. He argued that compensatory discrimination could not be enacted in favour

of the EWS without excluding groups already protected. Based on these reasons,

J. Maheshwari opined that there was no violation of  the basic structure.  However,

J. Bhat observed that article 15(1) of  the Constitution prohibits discrimination

based on race, caste, gender, religion, or place of birth. These grounds cannot

serve as intelligible differentia. The State cannot exclude someone based on these

grounds.22 The correct position is to be decided by future benches. It also needs to

be seen whether the state can increase the 10 percent reservation and if  the 50

percent ceiling exclusively applies to reservations established under article 16(4) or

20 Samanta, N., Basu, S., W.B. National University of  Juridical Sciences, Prof. Mahendra P.

Singh, Ms. Jasmine Joseph, and Ms. Payel Roy Chowdhury. (2008). TEST OF BASIC

STRUCTURE: AN ANALYSIS. In NUJS LAW REVIEW (Vol. 1, p. 500), available at: https:/

/docs.manupatra. in/newsline/articles/Upload/EC5E2ACD-7E92-4FBD-A268-

E518A555D83A.pdf (last visited on July 23, 2024).

21 The Constitution of India 1950, art 15.

22 Janhit Abhiyan, supra note 1, para 504.
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to all reservations. On December 6, 2022, the Society for the Rights of  Backward

Communities filed a review petition disputing the decision to enable EWS reservations.

On May 9, 2023, a five-judge panel led by Chief  Justice of  India D.Y. Chandrachud

rejected the plea.23

23 Service, E. N. (2023, May 17). “SC junks pleas challenging 10 per cent EWS quota ruling”, The

Indian Express, May 17, 2023, available at: https://indianexpress.com/article/india/sc-junks-

10-per-cent-ews-quota-8613682/  (last visited on September 25, 2024).



Kamkus Law Journal [Vol. : 7136

KESAVANANDA BHARATI CASE - THE UNTOLD
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SUPREME COURT AND PARLIAMENT (2014) by T R
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Anuj Aggarwal*

In Review: The Kesavanada Bharti Case

Almost 50 years ago, the Kesavananda Bharati1 case marked the climax of  a protracted

struggle between the judiciary and the executive over the ultimate authority regarding

the permanence of  constitutional provisions as they were originally adopted in

1950. The Constitution of 1950 was markedly different from the one in force

today. It included an additional fundamental right under Article 19 (f), granting

every citizen the right to acquire, hold, and dispose of  property. Corresponding to

Article 19 was Article 31, which provided protection against the state’s arbitrary

acquisition of property without the payment of reasonable compensation.

Today, both these Articles have been omitted from the constitution. The discussion

on the right to property has largely subsided. The executive now holds supreme

authority over the country’s economic policy. However, amidst these changes, the

Kesavananda Bharati case preserved something invaluable. It gave rise to a doctrine

that has become ubiquitous in the legal realm: the basic structure doctrine. In essence,

this doctrine stipulates that while Parliament can amend all parts of the constitution,

it cannot alter its basic structure.

‘The Kesavananda Bharati Case’ by the Late T.R. Andhyarujina is a brisk recounting

of how this doctrine came about, the events leading up to the case, the hearing,

and its immediate aftermath. A junior lawyer to Mr. H.M Seervai at the time, Late

Mr. Andhyarujina maintained a day-to-day diary of  the longest hearing ever before

the Supreme Court.

At the time when the case reached the Supreme Court, the country was undergoing

intense political upheaval. About six years earlier, in the Golak Nath2 case, the

Supreme Court had ruled that Parliament had no authority to amend the

Fundamental Rights enshrined in the constitution. This decision marked a significant

departure from its previous rulings in the Shankari Prasad3 case and the Sajjan

* Advocate practising in Delhi.

1 AIR 1973 SC 1461.

2 AIR 1967 SC 1643.

3  AIR 1951 SC 458.
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Singh4 case, where it had upheld constitutional amendments altering the fundamental

right to property.

In response to the Golak Nath ruling, the government retaliated by introducing the

24th amendment to the constitution, granting it full authority to amend the

constitution. Subsequently, after losing the Bank Nationalization5 case and the Privy

Purses6 case before the Supreme Court, the government introduced the 25th and

26th constitutional amendments. These amendments effectively overturned the

rulings in these cases. The 25th amendment, in particular, further diluted the

fundamental right to property by replacing the word ‘compensation’ in Article

31(2) of  the Constitution with the word ‘amount.’ This change aimed to prevent

the courts from invalidating government acquisitions on the grounds of inadequate

compensation. The 24th and the 25th amendments were under challenge before

the Supreme Court when it sat to decide the Kesavananda Bharati case.

The book recounts how, for the first time in the 1970s, the government began to

interfere in judicial appointments following successive losses before the Supreme

Court. It appointed a committee comprising the then Law Minister, Mr. H.R.

Gokhale, the Minister for Steel, Mr. Mohan Kumarmangalam, a lawyer and former

communist who had served as an advocate-general of  Madras in the Golak Nath

case, and the Minister for Education, Mr. S.S Ray, who was also a lawyer.

As a result, when the Kesavananda Bharati case came up for hearing before a 13-

judge bench, it was populated with judges predisposed to the government’s

perspective. These included Justices Palekar, Mathew, Beg, and Dwivedi. Justice

A.N. Ray, who dissented in the Bank Nationalization case, had already demonstrated

a pro-government stance on matters relating to constitutional limitations. Justice

Y.V. Chandrachud, then a recently appointed junior judge, initially remained

undecided but eventually aligned with the government’s position at the eleventh hour.

The book vividly depicts the division among the bench during the hearing. The

Petitioner, represented by the formidable lawyer Nani Palkhivala, answered all the

questions raised by the judges who displayed a pro-petitioner stance namely Justices

Shelat, Hedge, and Grover, as well as Chief Justice Sikri. However, he often ignored

Justices Ray, Mathew, and Palekar. Equally antagonistic was the then Attorney General,

Niren De, who engaged in many sharp exchanges with Chief Justice Sikri and

Justices Shelat and Hedge.

When the judgment was delivered, this division was apparent. The judges siding

with the Petitioner included Chief Justice Sikri, along with Justices Shelat, Grover,

4 AIR 1965 SC 845.

5 AIR 1970 SC 564 .

6 AIR 1971 SC 530.
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Hedge, Mukherjea, and Reddy. Justice Mukherjea, who also ruled in favor of  the

Petitioner, was the only newly appointed judge to do so. Conversely, Justices Ray,

Palekar, Mathew, Beg, Dwivedi, and Chandrachud sided with the government’s

stance. Who then tipped the scales? It was Justice H.R Khanna, whose opinion also

imposed limitations on the amending power of the government.

Interestingly, the book presents the radical notion that there is no clear majority

opinion expressed in the Kesavananda Bharati case, a view that was widely held in

the immediate aftermath of  the judgment. This ambiguity arises from the fact that

Justice Khanna’s decisive opinion offered a distinct rationale for his belief  in

limitations to parliamentary amending power. According to him, such limitations

were implicit in the term “amendment,” which implied the retention of  the

Constitution’s basic structure and framework even after an amendment.

Curiously, shortly after the verdict was delivered, Chief  Justice Sikri circulated a

document titled “The View by the Majority,” signed by nine out of  the thirteen judges

on the bench. Point number 2 of  this document asserts that Parliament cannot

alter the basic structure of the Constitution under Article 368 of the Constitution

of India. However, this document was circulated at the eleventh hour and cannot

strictly be considered as a true majority view, as the opinions of  the judges were

sharply divided.

The late T.R. Andhyarujina, in his book, recounts Seervai’s perspective, who, as a

renowned constitutional jurist, believed that only a subsequent constitution bench

analyzing the Kesavananda Bharati judgment could determine the true majority opinion

in the matter. However, subsequent judgments avoided this task of  discerning the

majority opinion in Kesavananda Bharati case. Even in the Minerva Mills7 case,

Justice Bhagwati expressed the opinion that the “View by the Majority,” signed by

nine judges, held no legal weight, as the bench had become functus officio after

delivering the judgment and lacked the authority to extract the ratio of the judgment.

Meanwhile, in response to the Kesavananda Bharati judgment, the government

took drastic action by superseding the next three most senior judges of the Supreme

Court and appointing Justice Ray as the Chief Justice. Justices Shelat, Grover, and

Hedge resigned in protest soon after. The legal community erupted in widespread

protests against this appointment, with former Chief  Justice Hidayatullah criticizing

it and remarking that it was not an appointment aimed at fostering forward-

looking judges, but rather judges angling for the office of Chief Justice

At the helm, Chief Justice Ray attempted to overturn the Kesavananda Bharati case

through a suo moto review. However, Nani Palkhivala returned to court to vehemently

7 AIR 1980 SC 1789.
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defend the attempt to overturn the judgment. The book recalls how Justice H.R

Khanna termed Palkhivala’s advocacy as the height of  eloquence which will never

be surpassed in the Supreme Court. Palkhivala’s forceful argumentation swayed

many judges on the bench, leading to the dissolution of the review within three

days of  its convening.

The basic structure doctrine, as explored in the book, has undeniably endured the

test of  time, firmly embedded itself  in the Indian jurisprudence. Illustrated in cases

like the I.R. Coelho8 case, where the Supreme Court applied the doctrine, it stands as

a powerful tool to strike down amendments that threaten the fundamental

framework of the constitution, a principle established post the Kesavananda Bharati

Judgment.

The book offers a lucid commentary on the tumultuous events that shaped the

formulation of  this doctrine, including the hurdles such as Justice Beg’s illness

towards the end of  the hearing in the case and Justice Chandrachud’s last-minute

alignment with the government’s position. It delves into the inner workings of

judicial decision-making, shedding light on the factors influencing appointments

and opinions on the bench.

Andhyiarujina’s book displays an overview on the critical history of  judgements

which has highlighted the structural matter of constitutional doctrine in a linear

progression. His “speculative” criticism on the judgements itself presents a further

challenge to a cognate reader. Many of  his selective examples to prove his postulates

are factually compromised lacking  a coherent analysis, which rather seems like a

wool-gathering on his biased fervours. In his criticism on the “basic structure of

the doctrine”, he leads an argument overseeing the composite purpose and nature

of the doctrine itself. His structural analysis, based on the judgments, foregrounds

the principal flaw in the contention of its validation towards safeguarding the

“constitutional democracy”, although his own intentions towards examining the

legal growth of the doctrine are potentially questionable to a reader, already aware

of history of political development around the making of the doctrine and his

own critical deafness rooted in current political positions.

With its succinct yet informative narrative spanning just 130 pages, this book is a

valuable resource for anyone interested in constitutional law and the evolution of

the basic structure doctrine. I highly recommend it for its comprehensive insights

and clear exposition of  lengthy judgments and complex legal concepts.

8 AIR 2007 SC 861.
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ÖæÚUÌèØ â´çßÏæÙ ·Ô¤ ¥´Ì»üÌ ÕéçÙØæÎè â´ÚU¿Ùæ ·¤æ çâhæ´Ì

×æÙÙèØ ‹ØæØ×êçÌü ÚUôçã´ÅUÙ ÙÚUè×Ù

v

I. ÂçÚU¿Ø [Introduction]

II. ¥Ùé‘ÀðÎ x{} ¥õÚU ×êÜ â´ÚU¿Ùæ çâhæ´Ì ·¤æ ÂýæÚU´çÖ·¤ çÕ´Îé [Article 368 as

Beginning Point of Basic Structure Theory ]

III. ßñçE·¤ â´ÎÖüÑ [Global Perspective]

v. ¥×ðçÚU·¤è ¥õÚU ¥æòSÅþðçÜØæ§ü ×æòÇÜÑ [American and Australian

Model]

w. ¥æØÚUÜñ´Ç [Ireland]

IV. Ü¿èÜæ â´çßÏæÙÑ ÂØæü# ÂýçÌçÙçÏˆß ·¤æ ¥Öæß [Flexible Constitution:

Lack of Sufficient Representation]

¥Ùé‘ÀðÎ x{} ·Ô¤ çßàæðá ÂýæßÏæÙ ¥õÚU âè×æ°¡ [Article 368 and

Limitations]

Ùõßè´ ¥Ùéâê¿è ¥õÚU ‹ØæçØ·¤ â×èÿææ [Ninth Schedule and Judicial

Review]

â’ÁÙ çâ´ã ¥õÚU »ôÜô·¤ÙæÍ  [Sajjan Singh and Golaknath]

wyßæ´-wzßæ´ â´àæôÏÙ [wy-wzth Amendments]

V. ×êÜ â´ÚU¿Ùæ ·¤è Âã¿æÙ- çâhæ´Ì Øæ ÂýæßÏæÙ  [Identifying Basic

Structure- Principle or provision]

v. ÂýSÌæßÙæ ¥õÚU ×êÜ ¥çÏ·¤æÚUô´ ·¤è Öêç×·¤æ [Preamble and Role of

Fundamental Rights ]

w. ¥Ùé‘ÀðÎ x{} [article x{}]

1 ×Îýæâ ©‘¿ ‹ØæØæÜØ ÕæÚU °âôçâ°àæÙ, ×ÎéÚUñ, ×ð´ ‹ØæØ×êçÌü ÚUôçã´ÅUÙ ÙÚUè×Ù ·¤æ â´ÕôÏÙ Øãæ¡ Îð¹ð´.
https://www.youtube.com/watch?v=cvUf9ZeEeY  Øã â´ÕôÏÙ w®vz ·¤æ ãñ. â`ÂæÎ·¤èØ
ÅUôÜè Ùð ·¤éÀ ç»Ùð ¿éÙð SÍæÙô´ ÂÚU §âð ¥lÌÙ ç·¤Øæ ãñ ¥õÚU ¥ÂÙè çÅUÂ‡‡æè Öè ØÎæ ·¤Îæ Îè ãñ.

¥ÙéßæÎ·¤ ¥õÚU â×èÿæ·¤Ñ ¥çßÙæàæ ·¤é×æÚU, ¥çâSÅUð´ÅU ÂýôÈýð¤âÚU, ßèŒâ, Ù§ü çÎ„è; çã×æ´àæé ÎèçÿæÌ, °Ü°Ü
°× [ÖæÚUÌèØ çßçÏ â´SÍæÙ; Ù§ü çÎ„è] ¿´Îýàæð¹ÚU ç×Ÿæ, àæôÏ Àæ˜æ-çßçÏ, çÎ„è çßEçßlæÜØ ¥õÚU ÁÙüÜ
·¤è â´ÂæÎÙ ÅUôÜè.
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§´çÎÚUæ »æ´Ïè ×æ×Üæ ¥õÚU ¥æÂæÌ·¤æÜ ·Ô¤ ÂýÖæß [Indira Gandhi case

and Impact of Emergency]

VI. çÙc·¤áü  [Conclusion]

I. ÂçÚU¿Ø [Introduction]

ÒÕéçÙØæÎè â´ÚU¿Ùæ ·Ô¤ çâhæ´Ì ·¤è ¥ßÏæÚU‡ææÓ ·¤ô ÒçÙçãÌ âè×æ¥ô´ ·¤è ¥ßÏæÚU‡ææÓ
[concept of implied limitation] ·Ô¤ ×æŠØ× âð ÂýSÌéÌ ·¤ÚUÙð ·¤æ ·¤æ× â´çßÏæÙ çßçÏ ·Ô¤
×êÏü‹Ø ××ü™æ çßmæÙ ¥çÏßQ¤æ °×÷ ·Ô¤ Ùæç`ÕØæÚU (çßmæÙ ¥çÏßQ¤æ Âêßü ×ãæ‹ØæØßæÎè ·Ô¤. ·Ô¤.
ßð‡æé»ôÂæÜ ·Ô¤ çÂÌæŸæè) Ùð ç·¤Øæ. âßü Ÿæè Ùæç`ÕØæÚU Áè Ùð °·Ô¤ »ôÂæÜÙw ¥õÚU »ôÜô·¤ÙæÍx ×ð́
çÙçãÌ âè×æ¥ô´ ·¤æ Ì·¤ü ç·¤Øæ Íæ çÁâð ©‘¿Ì× ‹ØæØæÜØ  Ùð ¥Sßè·¤æÚU ·¤ÚU çÎØæ Íæ.y ã×ð́ ÖæÚUÌ
·Ô¤ â´çßÏæÙ ×ð́ ÕéçÙØæÎè â´ÚU¿Ùæ ¥õÚU çÙçãÌ âè×æ Áñâð àæ•Îô´ ·¤ô ÖÜè Öæ´çÌ â×ÛæÙð ·Ô¤ çÜ°,
ÍôÇ¸æ ÂèÀð ÁæÙð ¥õÚU çßáØæ´ÌÚU ·¤ÚUÙð ·¤è ¥æßàØ·¤Ìæ ãñÐ ã×æÚUð â´çßÏæÙ âÖæ ×ð´ °ðâð ·¤§ü âÎSØ
Íð çÁÙ·Ô¤ âæ×Ùð ÎéçÙØæ ·Ô¤ ¥Ùð·¤ â´çßÏæÙ Íð çÁÙ·Ô¤ ¥ŠØØÙ ·Ô¤ ÕæÎ  ¥Ùé‘ÀðÎ x{} ÌñØæÚU ãé¥æ.
¿ê´ç·¤ ÕéçÙØæÎè Éæ´¿æ ¥Ùé‘ÀðÎ x{} âð ãè ÁéÇ¸Uæ ãñ §âçÜ° ÂãÜð Øã ÁæÙÙæ ¥æßàØ·¤ ãñ ç·¤
¥Ùé‘ÀðÎ x{} €UØæ ãñ? §â·Ô¤ ÕæÎ ã× Îð¹ð´»ð ç·¤ â´çßÏæÙ âÖæ ·Ô¤ â×ÿæ ç·¤â-ç·¤â  Âý·¤æÚU ·Ô¤
×æòÇÜ Íð çÁâ·Ô¤ ¥æÏæÚU ÂÚU ¥Ùé‘ÀðÎ x{} Áñâæ ÂýæßÏæÙ ÕÙ ·¤ÚU ÌñØæÚU ãé¥æÐ

2 AK Gopalan v. State of Madras, AIR 1950 SC 27.

3 I.C. Golaknath v. State of Punjab, AIR 1967 SC 1643.

4 Soli J. Sorabjee, “From Gopalan To Golaknath, And Beyond: A Tribute To
Mr. M K Nambyar,” “It is remarkable that the very arguments advanced by
Nambyar in Gopalan’s case in 1950 as well as in Golaknath’s case in 1967
regarding implied limitations were subsequently accepted by the Apex Court.
Indian Journal of Constitutional Law, 2007, vol 1, issue 1, pg 19 at 22.
“http://www.commonlii.org/in/journals/INJlConLaw/2007/2.pdf  Also https:/
/nalsar.ac.in/sites/default/files/IJCL%20Volume-1.pdf
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II. ¥Ùé‘ÀðÎ x{} ×êÜ â´ÚU¿Ùæ çâhæ´Ì ·¤ð ÂýæÚU´çÖ·¤ çÕ´Îé ·ð¤ M¤Â ×ð´ [Article 368 as

Beginning Point of Basic Structure Theory ]

Ò×êÜ â´ÚU¿Ùæ ·Ô¤ çâhæ´ÌÓ ·¤æ Ÿæè »‡æðàæ ¥Ùé‘ÀðÎ x{}z âð ãôÙæ ¿æçã°. °ðâæ ·¤ÚUÙð ·Ô¤ Îô ×ãˆßÂê‡æü
·¤æÚU‡æ ãñ´Ð ÂãÜæ ·¤æÚU‡æ Øã ãñ ç·¤ â´çßÏæÙ Áñâð Ü¿èÜð ÎSÌæßðÁ¸ ×ð´ â´àæôÏÙ ·¤ÚUÙð Áñâè
×ãˆßÂê‡æü àæçQ¤ ãôÙè ãè ¿æçã°, Ìæç·¤ â×Ø ·¤è Á¸M¤ÚUÌô´ ·¤ô ÂêÚUæ  ·¤ÚUÙð ×ð´ Øã âÿæ× ãôÐ  ÎêâÚUæ
·¤æÚU‡æ Øã ãñ ç·¤ ¥Ùé‘ÀðÎ x{} ·¤è Öæáæ ×ãˆßÂê‡æü ãñ, €UØô´ç·¤ ×êÜ â´çßÏæÙ ·¤æ ¥Ùé‘ÀðÎ x{}
[v~|x ·Ô¤ Âêßü]{  Îô àæµÎô´ ·¤æ §SÌð×æÜ ·¤ÚUÌè Íè, §â×ð´ ÂãÜð Öæ» ×ð´ Òâ´àæôÏÙÓ [amend]

5 PART XX AMENDMENT OF THE CONSTITUTION

article 368. Power of Parliament to amend the Constitution and procedure
therefor.—

(1) Notwithstanding anything in this Constitution, Parliament may in exercise
of its constituent power amend by way of addition, variation or repeal any
provision of this Constitution in accordance with the procedure laid down in
this article.

(2) An amendment of this Constitution may be initiated only by the introduction
of a Bill for the purpose in either House of Parliament, and when the Bill is
passed in each House by a majority of the total membership of that House
and by a majority of not less than two-thirds of the members of that House
present and voting,  it shall be presented to the President who shall give his
assent to the Bill and thereupon] the Constitution shall stand amended in
accordance with the terms of the Bill:

Provided that if such amendment seeks to make any change in—

(a) article 54, article 55, article 73, article 162, article 241 or article 279A; or
(b) Chapter IV of Part V, Chapter V of Part VI, or Chapter I of Part XI; or
(c) any of the Lists in the Seventh Schedule; or (d) the representation of
States in Parliament; or (e) the provisions of this article,

6 The original title “ Procedure for amendment of the Constitution “ of Article
368 was later renamed “Power of Parliament to amend the Constitution and
procedure therefore” by the 24th Amendment Act, 1971 with a view to
reverse the Golaknath Judgement. The amendment further added two new
clauses: 368(1) & 368(3).
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àæµÎ ·¤æ §SÌð×æÜ ç·¤Øæ »Øæ Íæ| ¥õÚU ÎêâÚUð Öæ» ×ð´ ÒÂçÚUßÌüÙÓ [change] àæµÎ ·¤æ ÂýØô» ãé¥æ
ÍæÐ} ¥Õ ×ãˆßÂê‡æü ÕæÌ Øã ãñ ç·¤ Òâ´àæôÏÙÓ àæµÎ ·¤æ §SÌð×æÜ çÕÙæ ç·¤âè ¥çÌçÚUQ¤ àæµÎô´ ·Ô¤
ç·¤Øæ »Øæ Íæ, Áñâð ÕÎÜæß, çÙÚUâÙ [by way of variation or repeal]¥æçÎ ·Ô¤ ×æŠØ×
âð ¥õÚU ÒÂçÚUßÌüÙÓ àæµÎ ·¤æ §SÌð×æÜ ÂÚU´Ìé·¤ ×ð´ ç·¤Øæ »ØæÐ §â ¥Ùé‘ÀðÎ ·¤ô ÂÉ¸Ìð â×Ø âÕâð
ÂãÜè ÕæÌ Áô ¥æÂ·¤ô ÂýÖæçßÌ ·¤ÚUÌè ãñ, ßã Øã ãñ ç·¤ ØçÎ §â ÂýæßÏæÙ ·¤æ ©ÂØô» ·¤ÚU·Ô¤ ·¤ô§ü
â´àæôÏÙ Øæ ÂçÚUßÌüÙ ç·¤Øæ ÁæÌæ ãñ, Ìô â´çßÏæÙ â´àæôçÏÌ ×æÙæ Áæ°»æÐ [the Constitution
shall stand amended]. °ðâð ×ð´ ØçÎ â´çßÏæÙ â´àæôçÏÌ ×æÙæ ÁæÌæ ãñ Ìô ÁæçãÚU ãñ ç·¤
â´çßÏæÙ ·¤ô â´çßÏæÙ ·Ô¤ M¤Â ×ð´ ÕÙð ÚUãÙæ ¿æçã°Ð ·Ô¤àæßæÙ´Î ÖæÚUÌè

~ ·Ô¤ ×æ×Üð ×ð´ âÚU·¤æÚU ·Ô¤
ß·¤èÜ âð  ÕæÚU-ÕæÚU Øã ÂýàÙ ÂêÀæ »Øæ ç·¤ €UØæ â´çßÏæÙ ·¤ô çÕÙæ ç·¤âè Öè Ù° ÎSÌæßðÁ ·¤è
ÂýçÌSÍæÂÙæ [substitution] ·Ô¤ çÙÚUSÌ ç·¤Øæ Áæ â·¤Ìæ ãñ? §â·¤æ ÁßæÕ ãñ, ÒÙãè´ÓÐ €UØô´ç·¤,
¥æÂ â´çßÏæÙ ·Ô¤ ãÚU ¥Ùé‘ÀðÎ Ì·¤ Âãé´¿ð´ Øæ ãÚU ¥Ùé‘ÀðÎ ·¤ô ÕÎÜð´, ÂÚU‹Ìé ·¤éÀ-Ù-·¤éÀ ÁM¤ÚU ÀôÇ¸
çÎØæ ÁæÙæ ¿æçã°; €UØô´ç·¤, â´çßÏæÙ  ·¤æ â´çßÏæÙ ·Ô¤ ÌõÚU ÂÚU ·¤æØ× ÚUãÙæ ¥æßàØ·¤ ãñÐ

ÎêâÚUè ×ãˆßÂê‡æü ÕæÌ Øã ãñ ç·¤ Áãæ´ Ì·¤ ¥Ùé‘ÀðÎ x{} ·Ô¤ ÂÚU´Ìé·¤ [proviso] ·¤æ â´Õ´Ï ãñ,
ÒÂçÚUßÌüÙÓ àæµÎ ·¤æ ÂýØô» ç·¤Øæ »Øæ ãñ, Øã çÈ¤ÚU âð ÂýçÌSÍæÂÙ Ì·¤ ÁæÌæ ãñ Üðç·¤Ù §ââð ¥æ»ð
Ùãè´ ÁæÌæ ãñÐ ¥æÂ ÕÎÜæß ·Ô¤ çÜ° â´àæôçÏÌ ·¤ÚU â·¤Ìð ãñ´, ¥æÂ ÕÎÜæß ·Ô¤ çÜ° ÂýçÌSÍæçÂÌ Öè
·¤ÚU â·¤Ìð ãñ´, Üðç·¤Ù ÕÇ¸æ âßæÜ Øã ãñ ç·¤ €UØæ ¥æÂ §â â¢çßÏæÙ ·¤ô ÚUg ·¤ÚU â·¤Ìð ãñ´Ð Áñâæ ç·¤
ã×Ùð ·¤ãæ ç·¤ ¥Ùé‘ÀðÎ x{} ·¤æ ÂãÜæ Öæ» ¥æÂ·¤ô â´çßÏæÙ ·Ô¤ ãÚU çãSâð ·¤ô ÕÎÜÙð Øæ
â´àæôçÏÌ ·¤ÚUÙð ·¤è ¥Ùé×çÌ ÎðÌæ ãñ; ãæÜæ´ç·¤ ÎêâÚUæ Öæ» °·¤ ÚUãSØÂê‡æü çãSâæ ãñ, Øã °·¤ ÂÚU´Ìé·¤
ãñ, ¥õÚU Âæ¡¿ ¥Ü»-¥Ü» çÙçÎüC çßáØô´ âð â´Õ´çÏÌ ãñÐ ØçÎ ¥æÂ §Ù×ð´ âð ç·¤âè Öè çßáØ ×ð´

7 Article 368 [as originally in 1949-] Procedure for amendment of the

Constitution:

An amendment of the Constitution may be initiated only by the introduction
of a Bill for the purpose in either House of Parliament and when the Bill is
passed in each House by a majority of the total membership of that House
and by a majority of not less than two thirds of the members of that House
present and voting, it shall be presented to the President for his assent and
upon such assent being given to the Bill, the Constitution shall stand amended
in accordance with the terms of the Bill:

8 Provided that if such amendment seeks to make any change in: (a) article
54, article 55, article 73, article 162, or article 241, or (b) Chapter IV of Part
V, Chapter V of Part VI, or Chapter I of the Part XI, or (c) Any of the Lists
in the Seventh Schedule, or (d) The representation of States in Parliament,
or (e) The provisions of this article, the amendment shall also require to be
ratified by the Legislature of not less than one-half of the States by resolution
to that effect passed by these Legislatures before the Bill making provision
for such amendment is presented to the President for assent.

9 Kesavananda Bharati v. State of Kerala, AIR 973 SC 1461.
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ÂçÚUßÌüÙ ·¤ÚUÙæ ¿æãÌð ãñ´, Ìô Ù ·Ô¤ßÜ §âð â´âÎ âð  ÂæçÚUÌ ãôÙæ ãô»æ, ÕçË·¤ §âð ·¤× âð ·¤×
¥æÏð ÚUæ’Øô´ ·Ô¤ ¥Ùéâ×ÍüÙ (ratification) ·¤è ¥æßàØ·¤Ìæ ãô»èÐ

§âçÜ° ¥Ùé‘ÀðÎ x{} âð àæéM¤ ·¤ÚUÌð ãé° ã×ð´ Îô ×ãˆßÂê‡æü ÕæÌô´ ·¤ô ŠØæÙ ×ð´ ÚU¹Ùæ ¿æçã°. âÕâð
ÂãÜð, â´çßÏæÙ ·¤ô ÂêÚUè ÌÚUã âð çÙÚUSÌ Ùãè´  ç·¤Øæ Áæ â·¤Ìæ Ð ·¤éÀ Ìô ÒàæðáÓ ÚUãÙæ ãè ¿æçã°Ð
¥Õ Ìˆ·¤æÜ ÂýàÙ Øã ãñ ç·¤ ßã Ò·¤éÀÓ €UØæ ãñ? ÎêâÚUæ, ØçÎ ¥Ùé‘ÀðÎ x{} ·Ô¤ ÂýæßÏæÙ ×ð´ ÂçÚUßÌüÙ
(change) àæµÎ ·¤æ ¥Íü ÂýçÌSÍæÂÙ (substitution) ãô â·¤Ìæ ãñ, Üðç·¤Ù çÙÚUSÌè·¤ÚU‡æ
[repeal] Ùãè´, Ìô Øã ç·¤âè ¹æâ ÕæÌ ·¤è ¥ôÚU §àææÚUæ ·¤ÚUÌæ ãñÐ Øã â´·Ô¤Ì ãñ ç·¤ â´çßÏæÙ
çÙ×æüÌæ¥ô´ ·¤ô Øã ¥ãâæâ Íæ ç·¤ ßð ßæSÌß ×ð´ ÖæÚUÌ ·Ô¤ âÖè Üô»ô´ ·¤æ ÂýçÌçÙçÏˆß Ùãè´ ·¤ÚUÌð
Íð. ¥æÂ·¤ô ØæÎ ãô»æ ç·¤ ÖæÚUÌ âÚU·¤æÚU ¥çÏçÙØ×, v~xz ·Ô¤ ¥´Ì»üÌ Øã Îðàæ ·¤§ü Âýæ´Ìô´ ×ð´
çßÖæçÁÌ Íæv®, ¥õÚU ©Ù Âýæ´Ìô´ ·Ô¤ çßçÖóæ âÎÙô´ Øæ çßÏæÙâÖæ¥ô´ ·Ô¤ çÜ° ¿éÙæß ãôÌð ÍðÐ §â
¥çÏçÙØ× ·¤è ¥Ùéâêç¿Øô´ ·Ô¤ ¥ÙéâæÚU ¿éÙæß ×ð´ ßØS·¤ ×ÌÎæÌæ¥ô´ ·Ô¤ çÜ° Ù ·Ô¤ßÜ ¥æØé ·¤è
Âæ˜æÌæ Íè, ÕçË·¤ §â·Ô¤ ¥çÌçÚUQ¤ ×ñçÅþ·¤ Âæâ ãôÙæ Øæ ¥æØ·¤ÚU ÎæÌæ Øæ ·¤ô§ü ¥‹Ø ¥ãüÌæ
[qualification] ãôÙæ Öè  ¥æßàØ·¤ ÍæÐ ÕÇ¸Uè â´BØæ °ðâè Íè Áô ÃØS·¤ Ìô Íè Üðç·¤Ù
ßôÅUÚU Ùãè´ Íð. §âçÜ° ŠØæÙ ÚUãð ç·¤ §â  ÖæÚUÌ âÚU·¤æÚU ¥çÏçÙØ×, v~xz ·Ô¤ ¥´Ì»üÌ Üô»ô´ ·Ô¤
¿éÙð ãé° ÂýçÌçÙçÏ ·Ô¤ßÜ Âýæ´Ìô´ âð â´Õ´çÏÌ Íð ¥õÚU Ùæ ç·¤ çÚUØæâÌô´ âð [princely States]Ð
™ææÌ ãô ©â â×Ø ÖæÚUÌ çÕýçÅUàæ âßôü‘¿Ìæ ·Ô¤ çâhæ´Ì [British paramountcy] mæÚUæ
àææçâÌ Íæ çÁâ·Ô¤ ¥ÙéâæÚU Âýæ‹Ìô´ ÂÚU çÕýÅUðÙ ·¤æ àææâÙ Íæ Üðç·¤Ù çÚUØæâÌô´ ÂÚU Ùãè´ Íæ. çÙßæüç¿Ì
ÂýçÌçÙçÏ ·Ô¤ßÜ Âýæ´Ìô´ ·Ô¤ çÙßæüç¿Ì ÂýçÌçÙçÏ Íð, Áô ¥´ÌÌÑ ¥ÂÙð çÙßæüç¿Ì ÂýçÌçÙçÏ ·Ô¤ Õè¿ âð
¿éÙÌð Íð ç·¤ ·¤õÙ §â â´çßÏæÙ âÖæ ·¤æ âÎSØ ãôÙæ ¿æçã°Ð ¥õÚU ßð ×ÌÎæÌæ ¥æÕæÎè ·¤æ Ü»Ö»
w} ÂýçÌàæÌ ãUè Íð €UØô´ç·¤ ¥çÏ·¤æ´àæ ×ÌÎæÌæ ¥æÕæÎè, ÖÜð ãè ßØS·¤ Íè, ßã ¥Ùéâêç¿Øô´vv ·Ô¤
·¤æÚU‡æ ×ÌÎæÌæ âê¿è âð ÕæãÚU ÚUã »§ü ÍèÐ §âçÜ° ×éÛæð Ü»Ìæ ãñ ç·¤ ßð §ââð ç¿´çÌÌ Íð ç·¤ ßð
ßæSÌß ×ð´ §â Îðàæ ·¤è ßØS·¤ ¥æÕæÎè ·¤æ ÂýçÌçÙçÏˆß Ùãè´ ·¤ÚUÌð ãñ´Ð ©‹ãð´ Øã Öè Ü»æ ç·¤ ÂêÚUð
â´çßÏæÙ ·¤ô ÕÎÜÙð Áñâè ÕæÌ ÂãÜè â´âÎ ·Ô¤ çÜ° ÀôÇ¸Ùæ ÕðãÌÚU ãô»æ, Áô ßæSÌß ×ð´ §â Îðàæ ·Ô¤
ßØS·¤ ×ÌæçÏ·¤æÚU mæÚUæ ¿éÙè Áæ°»è, Ìæç·¤ â´çßÏæÙ ·¤ô âãè ÌÚUè·Ô¤ âð Üæ»ê ç·¤Øæ Áæ â·Ô¤Ð

III. ßñçE·¤ â´ÎÖüÑ [Global Perspective]

v. ¥×ðçÚU·¤è ¥õÚU ¥æòSÅþðçÜØæ§ü ×æòÇÜÑ [American and Australian Model]

°·¤ ¥õÚU ÕæÌ Áô àææØÎ ã×æÚUð â´çßÏæÙ çàæçËÂØô´ ·ð¤ çÎ×æ» ×ð´ Íè, ßã Øã Íè ç·¤ ßæSÌß ×ð´ °·¤
çßÎðàæè ·¸¤æÙêÙ Ùð ©‹ãð´ SÍæçÂÌ ç·¤Øæ Íæ, €UØô´ç·¤ ¥æÂ ÁæÙÌð ãñ´ ç·¤ â´çßÏæÙ âÖæ ·¤è SÍæÂÙæ

10 Under the Government of Indian Act, 1935, Part II had provisions pertaining
to the “Federation of India” and Part III and IV had provisions pertaining to
the “Governors Provinces” and “Chief Commissioners Provinces”
respectively.

11 The Government of India Act, 1935-Sixth Schedule- Provisions As To
Franchise contained various additional qualifications for voters.
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ÖæÚUÌ SßÌ´˜æÌæ ¥çÏçÙØ×, v~y| ·¤è ÏæÚUæ } mæÚUæ ·¤è »§ü Íèvw, çÁâð çÕýçÅUàæ â´âÎ Ùð ÂæçÚUÌ
ç·¤Øæ ÍæÐ §Ù âÖè ÕæÌô´ ·¤ô ŠØæÙ ×ð´ ÚU¹Ìð ãé° ßð ¥Ùé‘ÀðÎ x{} ·Ô¤ â×ÛæõÌæ âê˜æ [È¤æ×êüÜð] ÂÚU
Âãé´¿ðÐ ×ñ´ ¥æÂ·¤ô ÕÌæÌæ ãê¡ ç·¤ Øã â×ÛæõÌæ âê˜æ [compromise formula] €UØô´ ãñ? ©Ù·Ô¤
âæ×Ùð ÎéçÙØæ ·Ô¤ çßçÖóæ â´çßÏæÙ Íðvx, ©Ù·Ô¤ Âæâ ÎéçÙØæ ·¤æ âÕâð ÂéÚUæÙæ ÁèçßÌ â´çßÏæÙ Íæ
¥×ðçÚU·¤æ ·¤æ â´çßÏæÙÐ ¥×ðçÚU·¤è â´çßÏæÙ, v|}| ·Ô¤ ¥Ùé‘ÀðÎ z ×ð´ Îô-SÌÚUèØ Âýç·ý¤Øæ ãñ.vy

§â·¤è àæéL¤¥æÌ ·¤æ´»ýðâ [¥×ðçÚU·¤è â´âÎ] ·Ô¤ Îô-çÌãæ§ü âÎSØô´ âð ãôÌè ãñ, Áô Îô âÎÙô´ mæÚUæ
â´çßÏæÙ â´àæôÏÙ ·¤æ ÂýSÌæß ·¤ÚUÌð ãñ´, çÁâ·Ô¤ ÕæÎ ÌèÙ ¿õÍæ§ü ÚUæ’Øô´ mæÚUæ ÂéCè ·¤ÚUÙè ãôÌè ãñÐ
¥Õ Øã Îô ÌÚUè·¤ô´ âð ç·¤Øæ Áæ â·¤Ìæ ãñ; °·¤ âæ´çßÏæçÙ·¤ â`×ðÜÙ [constitutional
convention] ãñ ÎêâÚUæ ¥‹ØÍæ ãñÐ Üðç·¤Ù ×ãˆßÂê‡æü Øã ãñ ç·¤ ¥×ðçÚU·¤æ ×ð´ â´âÎ ·Ô¤ ·Ô¤ßÜ
Îô-çÌãæ§ü âÎSØ, ÚUæ’Øô´ âð ÂéçC ·Ô¤ çÕÙæ ¥ÂÙð â´çßÏæÙ ·Ô¤ ç·¤âè Öè çãSâð ·¤ô ÀêÙð ×ð´ âÿæ× Ùãè´
ãô´»ðÐ ÎêâÚUæ, ¥Ùé‘ÀðÎ z ×ð´ ßæSÌß ×ð´ Îô ¿èÁð´ Íè´, çÁâ×ð´ â´àæôÏÙ Ùãè´ ç·¤Øæ Áæ â·¤Ìæ Íæ, çÁ‹ãð´
â´àæôÏÙ ·¤è àæç@ÌU ·Ô¤ ÎæØÚUð âð ÕæãÚU ÚU¹æ »Øæ Íæ; °·¤, âèÙðÅ U[¥×ðçÚU·¤æ ·¤æ ©‘¿ âÎÙ] ×ð´
ÚUæ’Øô´ ·¤æ ÂýçÌçÙçÏˆß, Áô ç·¤ ã×æÚUè  ÚUæ’Ø âÖæ ·Ô¤ Áñâæ ãñÐ ÚUæ’Øô´ mæÚUæ §â·¤è ÂéCè ·¤ÚU çÎ° ÁæÙð
·Ô¤ ÕæÎ Öè §â×ð´ â´àæôÏÙ Ùãè´ ç·¤Øæ Áæ â·¤ÌæÐ ÎêâÚUæ, ßáü v}®} Ì·¤ (§â â´çßÏæÙ ·¤ô v|}~

12 Cabinet Mission Plan of May 1946 proposed constituent assembly. It was
constituted in Sept 1946. First meeting held on Dec 9, 1946. Then it was
recognised statutorily through the Indian Independence Act, 1947, s. 8(1).
8.-(1) In the case of each of the new Dominions, the powers of the Legislature
of the Dominion shall, for the purpose of making provision as to the constitution
of the Dominion, be exercisable in the first instance by the Constituent
Assembly of that Dominion, and references in this Act to the Legislature of
the Dominion shall be construed accordingly.

13 Constituent Assembly Debates on September 17, 1949 available at: https:/
/www.constitutionofindia.net/debates/17-sep-1949/#123176 (last visited on
November 19, 2024).

14 Article. V. - Amendment : The Congress, whenever two thirds of both Houses
shall deem it necessary, shall propose Amendments to this Constitution, or,
on the Application of the Legislatures of two thirds of the several States,
shall call a Convention for proposing Amendments, which, in either Case,
shall be valid to all Intents and Purposes, as part of this Constitution, when
ratified by the Legislatures of three fourths of the several States, or by
Conventions in three fourths thereof, as the one or the other Mode of
Ratification may be proposed by the Congress; Provided that no Amendment
which may be made prior to the Year One thousand eight hundred and eight
shall in any Manner affect the first and fourth Clauses in the Ninth Section
of the first Article; and that no State, without its Consent, shall be deprived
of its equal Suffrage in the Senate.
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×ð´ ÕñçSÅUÜ ·Ô¤ ßáü ×ð´ ¥Ùé×ôçÎÌ ç·¤Øæ »Øæ Íæ) ¥Ùé‘ÀðÎ v ·¤è ÏæÚUæ ~ ·Ô¤ Îô ÂýæßÏæÙô´ ·¤ô
â´àæôÏÙ Ùãè´ ç·¤Øæ Áæ â·¤Ìæ Íæ, çÁÙ×ð´ âð °·¤ ÚUæ’Øô´ ×ð´ ¥æßýÁÙ [Migration] âð â´Õ´çÏÌ
Íæ ¥õÚU ÎêâÚUæ ÂýçÌçÙçÏ ·¤ÚUæÏæÙ âð â´Õ´çÏÌ ÍæÐ ¥Ùé‘ÀðÎ z ×ð´ Îô SÂC âè×æ°¡ Íè´, Áô â´àæôÏÙ
·Ô¤ ¥çÏ·¤æÚU ·Ô¤ ÎæØÚUð âð ÂÚUð Íè´Ð ©Ù·Ô¤ âæ×Ùð Øã ×æòÇÜ ÍæÐ

©Ù·Ô¤ Âæâ ¥æòSÅþðçÜØæ ·Ô¤ ÚUæcÅþU×´ÇÜ ·Ô¤ â´çßÏæÙ ·¤æ ×æòÇÜ Öè Íæ, Áô ßáü v~®® ×ð´ çÕýçÅUàæ â´âÎ
·Ô¤ °·¤ ¥çÏçÙØ× mæÚUæ ÂæçÚUÌ ç·¤Øæ »Øæ Íæ, Áãæ¡ ØçÎ ¥æÂ â´çßÏæÙ ·Ô¤ âæÍ ÀðÇ¸ÀæÇ¸ ·¤ÚUÙæ
¿æãÌð ãñ´ Ìô ¥æÂ·¤ô Üô»ô´ ·Ô¤ Âæâ ÁæÙæ ãô»æÐ ·Ô¤ßÜ ÁÙ×Ì â´»ýã mæÚUæ ãè â´çßÏæÙ ×ð´ â´àæôÏÙ
ç·¤Øæ Áæ â·¤Ìæ ãñÐ §Ù Âýç·ý¤Øæ¥ô´ ·¤è ·¤ÆôÚUÌæ ¥õÚU ÎëÉ¸Ìæ ·Ô¤ ·¤æÚU‡æ wxz ßáô´ü ×ð´ Øê.°â.
â´çßÏæÙ, v|}~ âð ·Ô¤ßÜ w} ÕæÚU ãè â´àæôçÏÌ ç·¤Øæ »Øæ ãñÐ §â·Ô¤ ¥çÌçÚUQ¤ ¥æòSÅþðçÜØæ ·Ô¤
ÚUæcÅþU×´ÇÜ ·Ô¤ â´çßÏæÙ ×ð´ ·Ô¤ßÜ } ÕæÚU â´àæôÏÙ ç·¤Øæ »Øæ ãñÐ ¥æÂ ·¤ËÂÙæ ·¤ÚU â·¤Ìð ãñ´ ç·¤ Øã
ßáü v~®® ·¤æ â´çßÏæÙ ãñ, ã× w®wy ×ð´ ãñ´; vwy ßáô´ü ×ð´ §âð ·Ô¤ßÜ } ÕæÚU â´àæôçÏÌ ç·¤Øæ »Øæ
ãñÐ

w. ¥æØÚUÜñ´Ç [Ireland]

ÖæÚUÌ ·Ô¤ â´çßÏæÙ çÙ×æüÌæ¥ô´ ·Ô¤ Âæâ v~ww ·Ô¤ ¥æØçÚUàæ â´çßÏæÙ ·¤æ °·¤ ÕãéÌ ãè çÎÜ¿SÂ
×æòÇÜ Öè Íæ, Áô ç·¤ SßÌ´˜æ ¥æØçÚUàæ ÚUæ’Ø ·Ô¤ ¥çSÌˆß ×ð´ ¥æÙð âð Æè·¤ ÂãÜð ·¤æ â´çßÏæÙ
ãñ,[ÕæÎ ×ð´ v~x| ×ð´ Bunreacht na hÉireann-constitution of Ireland ¥æØæ],
Üðç·¤Ù v~ww ·Ô¤ â´çßÏæÙ ×ð´ ·¤éÀ ©„ð¹ÙèØ ÍæÐ §â·Ô¤ ¥ÙéâæÚU â´çßÏæÙ ·¤æ â´àæôÏÙ ·Ô¤ßÜ
ÁÙ×Ì â´»ýã ·Ô¤ ×æŠØ× âð ãè ç·¤Øæ Áæ â·¤Ìæ ãñÐ Üðç·¤Ù ÂãÜð } ßáô´ü ·Ô¤ çÜ° §âð ¥æØçÚUàæ
â´âÎ ÂÚU ÀôÇ¸Ùæ ãè ©ç¿Ì ãô»æ (çÁâð ¥æØÚUÜñ´Ç ×ð´ â´âÎ ·¤ô Ò¥ô§ÚU ·Ô¤ÅUâÓ ·¤ãæ ÁæÌæ ãñ)Ð §â
¥ßçÏ ×ð´ â´âÎ â´çßÏæÙ ×ð´ âæÏæÚU‡æ Õãé×Ì âð â´àæôÏÙ ·¤ÚU â·¤Ìè ÍèÐ ã×æÚUð â´çßÏæÙ
çÙ×æüÌæ¥ô´ ·¤è ÌÚUã ©Ù·Ô¤ â´çßÏæÙ ·Ô¤ çÙ×æüÌæ¥ô´ ·¤ô °ãâæâ Íæ ç·¤ ßð âÖè ·¤æ ÂýçÌçÙçÏˆß Ùãè´
·¤ÚUÌð ãñ´Ð §âè ·¤æÚU‡æ ©‹ãô´Ùð â´âÎ ·Ô¤ çÜ° } âæÜ Ì·¤ ·¤æ ãè â×Ø ÚU¹æ Áô âæÏæÚU‡æ Õãé×Ì âð
¥æÚU´çÖ·¤ ·¤çÆÙæ§Øô´ ·¤ô ¥æâæÙè âð â´àæôçÏÌ ·¤ÚUð»è Üðç·¤Ù } âæÜ ÕæÎ ¥´ÌÌÑ ÁÙ×Ì ãè
â´çßÏæÙ ·¤æ â´àæôÏÙ ·¤ÚUð»æ.

v~xv ×ð´ ¥æØÚUÜñ´Ç Ùð Øã ×ãâêâ ç·¤Øæ ç·¤ } âæÜ ·¤æ â×Ø ·¤× ãñ ¥õÚU â´âÎ ·Ô¤ Âæâ v{ âæÜ
·¤æ â×Ø ãôÙæ ¿æçã° çÁââð âæÏæÚU‡æ Õãé×Ì âð ßð ·¤æ× ·¤ÚU â·Ô¤´ (â´çßÏæÙ ×ð´ ÕÎÜæß) Áô
·Ô¤ßÜ Üô» ãè ÁÙ×Ì âð ·¤ÚU â·¤Ìð ãñ´Ð §â â`Õ‹Ï ×ð´ ÚUØæÙ ·Ô¤ ×æ×Üð ·¤æ çÙ‡æüØ ãñ,vz Øã v~xz
·¤æ çÙ‡æüØ ãñ  Áãæ¡ ‹ØæØæÜØ ×ð´ ‹ØæØæÏèàæô´ ×ð´ ¥âã×çÌ Íè. Îô ¥‹Ø ‹ØæØæÏèàæô´ ·¤è ÌéÜÙæ ×ð´
×éBØ ‹ØæØæÏèàæ Ùð ¥âã×çÌ ÁÌæ§üÐ Ò¥ô§ÚUð·ñ¤ÅUæâÓ (Oireachtas-¥æØÚUÜñ´Ç ·¤è â´âÎ) Ùð
©â ÂýæßÏæÙ [¥Ùé‘ÀðÎ z® ] ×ð´ â´àæôÏÙ ç·¤Øæ çÁâ×ð´ ·¤ãæ »Øæ Íæ ç·¤ §âð v{ âæÜ ·Ô¤ ÕÎÜð ×ð´,
·Ô¤ßÜ } âæÜ ç×Üð ãñ´; ¥æØçÚUàæ â´âÎ ·¤ô Øã °ãâæâ ãé¥æ ç·¤ } âæÜ ÂØæü# Ùãè´ ãñ´, §âçÜ°

15 The State (Ryan and others) v. Lennon , [1935] I. R. 170.
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ã× ¹éÎ ·¤ô } âæÜ ¥õÚU Îð´, ÚUØæÙ ·Ô¤ ×æ×Üð ×ð´ ¥æØçÚUàæ âéÂýè× ·¤ôÅUü Ùð ×æÙæ ç·¤ Ò¥ô§ÚUð·ñ¤ÅUæâÓ
ÁÕ â´çßÏæÙ ×ð´ â´àæôÏÙ ·¤ÚUÌæ ãñ, ÌÕ ßã °·¤ â´ƒæÅU·¤ Øæ â´çßÏæØè  çÙ·¤æØ (constituent
body) ·Ô¤ M¤Â ×ð´ ·¤æØü ·¤ÚU ÚUãæ ãôÌæ ãñ ¥õÚU ØçÎ ßã °·¤ â´çßÏæØè çÙ·¤æØ ·Ô¤ M¤Â ×ð´ ·¤æØü ·¤ÚU
ÚUãæ ãñ, Ìô ¥ÎæÜÌ ç·¤âè Öè âæ´çßÏæçÙ·¤ â´àæôÏÙ ÂÚU âßæÜ Ùãè´ ©Ææ â·¤Ìè, ÖÜð ãè ßð ¥ÂÙè
àæçQ¤ ·¤ô ÕÉ¸æÙæ ¿æãÌð ãô´Ð ßáü v~xz ·¤æ ¥æØÚUÜñ´Ç ·¤æ Øã ×æ×Üæ, ·Ô¤àæßæÙ´Î ÖæÚUÌè  ×æ×Üð ·Ô¤
çßÂÚUèÌ Íæ €UØô´ç·¤ §â×ð´ Õãé×Ì Ùð ·¤ãæ Íæ ç·¤ ÖæÚUÌ ·¤è â´âÎ ¥ÂÙè â´çßÏæØè àæçQ¤ ·¤æ ÂýØô»
·¤ÚU â´àæôÏÙ ·¤ÚU Ìô â·¤Ìè ãñ  Üðç·¤Ù ‹ØæØæÜØ °ðâð â´àæôÏÙ ÂÚU âßæÜ ·¤ÚU â·¤Ìè ãñ ç·¤ Øã
â´àæôÏÙ â´çßÏæÙ ·Ô¤ ÕéçÙØæÎè Éæ´¿ð ·Ô¤ çßL¤h ãñ.

IV. Ü¿èÜæ â´çßÏæÙ: ÂØæü# ÂýçÌçÙçÏˆß ·¤æ ¥Öæß [Flexible Constitution:

Lack of Sufficient Representation]

â´çßÏæÙ ·Ô¤ â´SÍæÂ·¤ô´ ·Ô¤ âæ×Ùð Øð âÖè È¤æò×êüÜð Øæ çßçÖóæ Îðàæô´ ·Ô¤ ×æÇÜ  ©ÂÜµÏ ÍðÐ çÈ¤ÚU Öè
©‹ãô´Ùð ¥Ùé‘ÀðÎ x{} ·¤ô ßÌü×æÙ SßM¤Â ×ð´ €UØô´ ¿éÙæ? ¥Ùé‘ÀðÎ x{} ·Ô¤ ¥ÙéâæÚU (ØçÎ ã× ÂÚU´Ìé·¤
·¤ô ¥ÙÎð¹æ ·¤ÚUð´, Áô ·¤éÀ çÙçÎüC çßáØô´ âð â´Õ´çÏÌ ãñ), â´çßÏæÙ ·Ô¤ ç·¤âè Öè Öæ» ×ð´ â´àæôÏÙ
·¤ÚUÙð ·Ô¤ çÜ° Üô·¤âÖæ ¥õÚU ÚUæ’ØâÖæ ×ð´ ·Ô¤ßÜ Îô-çÌãæ§ü Õãé×Ì ·¤è ¥æßàØ·¤Ìæ ãñÐ Øã Îô-
çÌãæ§ü Õãé×Ì âÎÙ ·¤è ·¤éÜ ·¤æ Îô-çÌãæ§ü Ùãè´ ãñ, ÕË·¤è âÎÙ ×ð´ ©ÂçSÍÌ ¥õÚU ×ÌÎæÙ ·¤ÚUÙð
ßæÜô´ ×ð´ âð Îô-çÌãæ§ü ãñ´, §âçÜ° Øã ¥æâæÙ Âýç·ý¤Øæ ãñ.  Á¸æçãÚU ÌõÚU Âð, ãÚU âÚU·¤æÚU ·Ô¤ Âæâ °·¤
âæÏæÚU‡æ Õãé×Ì ãô»æÐ ÎêâÚUè ¥ôÚU, ¥Ùé‘ÀðÎ {v ·Ô¤ ¥´Ì»üÌ ÁÕ ÚUæcÅþUÂçÌ ÂÚU ×ãæçÖØô» Ü»æÙð
·¤è ÕæÌ ¥æ§ü,v{ Ìô ©âè â´çßÏæÙ âÖæ Ùð ·¤ãæ ç·¤ ¥æÂ·¤ô ÎôÙô´ âÎÙô´ ·¤è ÂêÚUè Ìæ·¤Ì ·Ô¤ Îô-

16 article 61. Procedure for impeachment of the President.—(1) When a
President is to be impeached for violation of the Constitution, the charge
shall be preferred by either House of Parliament. (2) No such charge shall
be preferred unless— (a) the proposal to prefer such charge is contained in
a resolution which has been moved after at least fourteen days’ notice in
writing signed by not less than one-fourth of the total number of members of
the House has been given of their intention to move the resolution, and (b)
such resolution has been passed by a majority of not less than two-thirds of
the total membership of the House. (3) When a charge has been so preferred
by either House of Parliament, the other House shall investigate the charge
or cause the charge to be investigated and the President shall have the right
to appear and to be represented at such investigation. (4) If as a result of the
investigation a resolution is passed by a majority of not less than two-thirds
of the total membership of the House by which the charge was investigated
or caused to be investigated, declaring that the charge preferred against the
President has been sustained, such resolution shall have the effect of removing
the President from his office as from the date on which the resolution is so
passed.
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çÌãæ§ü âÎSØô´ ·¤è ¥æßàØ·¤Ìæ ãñÐ  ¥Õ ©‹ãô´Ùð °ðâæ €UØô´ ç·¤Øæ, §â·¤æ ÁßæÕ SÂC ãñ ç·¤ ßð
¥ÂÙè ¹éÎ ·¤è ¥ÂØæü#Ìæ ·¤è ÖæßÙæ âð »ýçâÌ ×ãâêâ ·¤ÚU ÚUãð Íð €UØô´ç·¤ Áñâæ ç·¤ ÂãÜð çÙßðçÎÌ
ãñ ßð ·Ô¤ßÜ w}% ÁÙÌæ ·¤æ ÂýçÙçÏˆß ·¤ÚU ÚUãð Íð. ©Ù·Ô¤ âæ×Ùð ÚUØæÙ ·¤æ çÙ‡æüØ Íæ ¥õÚU ©‹ãð´ Ü»æ
ç·¤ Îð¹ô ã×æÚUð çÜ° ¹éÎ ·¤ô SÍ»Ù ¥ßçÏ ÎðÙæ [temporary ban on amendment] ¥õÚU Øã
·¤ãÙæ ấÖß Ùãè́ ãô â·¤Ìæ ãñ ç·¤ ÂãÜè ấâÎ ·¤ô ÂãÜð Âæ¡¿ ßáốü ·Ô¤ çÜ° Áô ·¤ÚUÙæ ãñ, ·¤ÚUÙð ÎðÐ́

§âçÜ° ÙØæ È¤æ×êüÜæ ÕÙæØæ »ØæÐ °·¤ ÂýSÌæçßÌ ×âõÎæ v~y} ×ð´ Íæ çÁâ×ð´ â´çßÏæÙ â´àæôÏÙ ·¤æ
ÂýæßÏæÙ Öæ» v{ ×ð´ ¥Ùé‘ÀðÎ x®y-x®z ·Ô¤ ¥´Ì»üÌ Íæ. ÂýæßÏæÙ â´BØæ x®y â´àæôÏÙ ·¤è Âýç·ý¤Øæ
¥æçÎ ÕÌæÌæ Íæ. â´Øô» âð x®z ·¤æ ÂýæßÏæÙ Áô ¥ËÂâ´BØ·¤ô´ ¥æçÎ ·Ô¤ ÂýçÌçÙçÏˆß âð â´Õ´çÏÌ
Íæv|, ©â×ð´ Øã ÂýæßÏæÙ ç·¤Øæ »Øæ Íæ ç·¤ v® ßáü ·¤è ¥ßçÏ Ì·¤ ßã â´àæôçÏÌ Ùãè´ ç·¤Øæ Áæ
â·¤Ìæ ãñ, Áñâæ ç·¤ ¥×ðçÚU·¤è â´çßÏæÙ ·Ô¤ ¥Ùé‘ÀðÎ z ×ð´ Öè ãñ. ãæÜæ´ç·¤ â¢çßÏæÙ âÖæ ·¤æ ßã
ÂýSÌæß[x®y] ÀôÇ¸ çÎØæ »ØæÐ §âçÜ° Øã âê˜æ ÕÙæØæ »Øæ ç·¤ ©ÂçSÍÌ ¥õÚU ×ÌÎæÙ ·¤ÚU ÚUãð
âæ¢âÎ Îô çÌãæ§ü Õãé×Ì âð â´çßÏæÙ ×ð´ â´àæôÏÙ ·¤ÚU â·¤Ìð ãñ´ ÖÜð ãè ÌèÙ ¿õÍæ§ü ÚUæ’Øô´ mæÚUæ
¥Ùéâ×ÍüÙ Ùãè´ ãñÐ ©‹ãô´Ùð ¥×ðçÚU·¤è â´çßÏæÙ ·Ô¤ ¥Ùé‘ÀðÎ z ·Ô¤ °·¤ Öæ» ·¤ô ©ÆæØæ ¥õÚU ÎêâÚUð
Öæ» ·¤ô ÀôÇ¸ çÎØæÐ

Áãæ¡ Ì·¤ ÂÚU´Ìé·¤ ·¤æ â´Õ´Ï ãñv}, Øã ÁæÙÙæ ÍôÇ¸æ çÎÜ¿SÂ ãñ ç·¤ Øã ßð ÂýæßÏæÙ ãñ´ Áãæ¡ ÚUæ’Ø
çãÌÏæÚU·¤ ãñ´ çÁâ·Ô¤ ·¤æÚU‡æ ©Ù·¤æ ãSÌÿæðÂ Öè ©ç¿Ì ¥õÚU ÁM¤ÚUè ãñÐ ÂýæßÏæÙ [¥Ùé‘ÀðÎ x{}(w
ÂÚU´Ìé·¤)] ·¤æ ÂãÜæ ¹´Ç ·¤æØüÂæçÜ·¤æ àæçQ¤ âð ÁéÇ¸Uæ ãñ. Áñâð Øã ÚUæcÅþUÂçÌ ÂÎ ·Ô¤ ¿éÙæßô´ âð
â´Õ´çÏÌ ãñ, Áãæ¡ ÚUæ’Øô´ ·¤è ×ãˆßÂê‡æü Öêç×·¤æ ãñ, §âçÜ° ØçÎ ¥æÂ ÚUæcÅþUÂçÌ ÂÎ ·Ô¤ ¿éÙæßô´ ×ð´
â´àæôÏÙ ·¤ÚUÙæ ¿æãÌð ãñ´ Ìô ¥æÂ·¤ô ÚUæ’Øô´ ·Ô¤ Âæâ ÁæÙæ ãô»æÐ §âè Âý·¤æÚU ØçÎ ¥æÂ ·¤æØü·¤æÚUè
àæçQ¤ ·¤ô ÀêÙæ ¿æãÌð ãñ´ Áô ¥Ùé‘ÀðÎ |x ×ð´ çÙçãÌ ãñ, Áãæ¡ Ì·¤ â´ƒæ ·¤æ â´Õ´Ï ãñ, ¥õÚU ¥Ùé‘ÀðÎ
v{w ×ð´ ãñ, Áãæ¡ Ì·¤ ÚUæ’Øô´ ·¤æ â´Õ´Ï ãñ, Ìô ¥æÂ·¤ô ÚUæ’Øô´ ·Ô¤ Âæâ ÁæÙæ ãô»æÐ ØçÎ ¥æÂ °·¤ ·¤è
àæçQ¤ ·¤ô ÎêâÚUð ·¤è ·¤è×Ì ÂÚU ÕÉ¸æÙæ Øæ ƒæÅUæÙæ ¿æãÌð ãñ´, Ìô ÚUæ’Ø ç¿´çÌÌ ãô´»ðÐ ÎêâÚUæ, ØçÎ ¥æÂ
‹ØæØÂæçÜ·¤æ ·Ô¤ âæÍ ÀðÇ¸ÀæÇ¸ ·¤ÚUÙæ ¿æãÌð ãñ´, ¿æãð ßã âßôü‘¿ ‹ØæØæÜØ, ©‘¿ ‹ØæØæÜØ, Øæ
¥ÏèÙSÍ ‹ØæØæÜØ ãô, çÈ¤ÚU âð ¥æÂ·¤ô ¥Ùéâ×ÍüÙ ·Ô¤ çÜ° ÚUæ’Øô´ ·Ô¤ Âæâ ÁæÙæ ãô»æÐ ÌèâÚUæ,
ØçÎ ¥æÂ çßÏæØè âêç¿Øô´  ×ð´ â´àæôÏÙ ·¤ÚUÙæ ¿æãÌð ãñ´ (ã×æÚUð â´çßÏæÙ ×ð´ °·¤ ¥Ùéâê¿è | ãñ;

17 Draft Constitution of India 1948, 21 February:

305. Notwithstanding anything contained in article 304 of this Constitution,
the provisions of this Constitution relating to the reservation of seats for the
Muslims, the Scheduled Castes, the scheduled tribes or the Indian Christians
either in Parliament or in the Legislature of any State for the time being
specified in Part I of the First Schedule shall not be amended during a period
of ten years from the commencement of this Constitution and shall cease to
have effect on the expiration of that period unless continued in operation by
an amendment of the Constitution.

18 The Constitution of India, art. 368(2).
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çßÏæØè âê¿è, Áô ·Ô¤´Îý ¥õÚU ÚUæ’Øô´ ·Ô¤ Õè¿ çßáØô´ ·¤ô ÌèÙ âêç¿Øô´ ×ð´ çßÌçÚUÌ ·¤ÚUÌè ãñ ; â´ƒæ ·Ô¤
çÜ° °·¤ çßàæðá âê¿è ãñ, ÚUæ’Ø ·Ô¤ çÜ° çßàæðá ¥õÚU °·¤ â×ßÌèü âê¿è ãñ) Ìô ¥Ùéâ×ÍüÙ ·Ô¤ çÜ°
ÚUæ’Øô´ ·Ô¤ Âæâ ÁæÙæ ãô»æÐ ¿õÍæ, â´âÎ ×ð´ ÚUæ’Øô´ ·¤æ ÂýçÌçÙçÏˆß, çÈ¤ÚU âð ÚUæ’Ø âèÏð â´Õ´çÏÌ ãñ´,
ØçÎ ¥æÂ §â·Ô¤ âæÍ ÀðÇ¸ÀæÇ¸ ·¤ÚUÙæ ¿æãÌð ãñ´ Ìô çÈ¤ÚU âð ¥æÂ·¤æ ÚUæ’Øô´ ·Ô¤ Âæâ ÁæÙæ ¥çÙßæØü
ãô»æ ¥õÚU Âæ¡¿ßæ¡, Áôç·¤ ÕãéÌ çÎÜ¿SÂ ãñ ßã Øð ·¤è ØçÎ ¥æÂ ¥Ùé‘ÀðÎ x{} ×ð´ â´àæôÏÙ ·¤ÚUÙæ
¿æãÌð ãñ´, Ìô °ðâð ×ð´ ÚUæ’Øô´ ·¤æ ¥Ùéâ×ÍüÙ ¥çÙßæØü ãô»æÐ

¥Ùé‘ÀðÎ x{} ·Ô¤ çßàæðá ÂýæßÏæÙ ¥õÚU âè×æ°¡ [Article 368 and Limitations]

¥Õ §â ÀôÅUè âè ÂëDÖêç× ·Ô¤ âæÍ ã× ¥ÂÙð âæ´çßÏæçÙ·¤ §çÌãæâ ÂÚU ßæÂâ ¥æÌð ãñ´Ð ÁÕ ã×Ùð
àæéL¤¥æÌ ·¤è Íè Ìô ã×æÚUð Âæâ ¥Ùé‘ÀðÎ x{} ×ð´ Øã â×ÛæõÌæ âê˜æ Íæ çÁâ·Ô¤ mæÚUæ ¥Õ |z ßáô´ü ·Ô¤
¥´ÌÚUæÜ ×ð´ w®wy Ì·¤ v®{ â´àæôÏÙ ÂæçÚUÌ ç·¤° Áæ ¿é·Ô¤ ãñ´, €UØô´ç·¤ ã× ¿æãÌð Íð ç·¤ Øã
â´çßÏæÙ ¥çÏ·¤ Ü¿èÜæ ãô, ã× Ùãè´ ¿æãÌð Íð ç·¤ Øã ÂéÚUæÙð â´çßÏæÙô´ ·¤è ÌÚUã ·¤ÆôÚU ãôÐ
§â·Ô¤ çÜ° Îô ÕãéÌ ¥‘Àð ·¤æÚU‡æ ãñ´ Áô ×ñ´Ùð ¥æÂ·¤ô ã×æÚUð §çÌãæâ ×ð´ ÕãéÌ ÂãÜð ÕÌæ° ÍðÐ âÕâð
×ãˆßÂê‡æü ¿èÁô´ ×ð´ âð °·¤ çÁâð ¥æ»ð ÕÉ¸æÙð ·¤è ·¤ôçàæàæ ·¤è »§ü ¥õÚU Øã ßæSÌß ×ð´ ã×ð´ Âæç·¤SÌæÙ
âð ¥Ü» ·¤ÚUÌè ãñ, ßã Íè Öêç× âéÏæÚU ·¤æÙêÙ ¥õÚU §Ù Öêç× âéÏæÚU ·¤æÙêÙô´ ·¤ô àæéL¤¥æÌè ¿éÙõçÌØæ´
ÌèÙ ©‘¿ ‹ØæØæÜØô´ ×ð´ Îè »§ü´, °·¤ Íè ÂÅUÙæ ©‘¿ ‹ØæØæÜØ, çÁâÙð çÕãæÚU Öêç× âéÏæÚU
¥çÏçÙØ× ·Ô¤ ÕÇ¸ð çãSâð ·¤ô ¹æçÚUÁ ·¤ÚU çÎØæ Íæ, ¥õÚU Îô ¥‹Ø ©‘¿ ‹ØæØæÜØ §ÜæãæÕæÎ ¥õÚU
Ùæ»ÂéÚU, çÁ‹ãô´Ùð â´Õ´çÏÌ Öêç× âéÏæÚU ·¤æÙêÙô´ ·¤ô ÕÚU·¤ÚUæÚU ÚU¹æÐ Ù§ü â´âÎ ÕãéÌ ÁËÎè ×ð´ Íè ¥õÚU
ßã ÌÕ Ì·¤ §´ÌÁæÚU Ùãè´ ·¤ÚU â·¤Ìè Íè ÁÕ Ì·¤ ç·¤ âßôü‘¿ ‹ØæØæÜØ §Ù çÙ‡æüØô´ ·Ô¤ ÕæÚUð ×ð´ ·¤éÀ
·¤ãðÐ §âçÜ° â´âÎ Ùð ÂýÍ× â´àæôÏÙ ·¤ô ¥æ»ð ÕÉ¸æØæ ¥õÚU ¥‹Ø ¿èÁô´ ·Ô¤ ¥çÌçÚUQ¤, ÂãÜè ÕæÚU
¥Ùé‘ÀðÎ xvA ¥õÚU ¥Ùé‘ÀðÎ xvB Âðàæ ç·¤Øæ (ßã ·¤§ü çßáØô´ âð çÙÂÅUÙð ßæÜæ °·¤ ÕãéÌ ÕÇ¸æ
â´àæôÏÙ Íæ)Ð ¥Õ ¥Ùé‘ÀðÎ xvA,  ×êÜ M¤Â âð °·¤ °ðâæ È¤æò×êüÜæ Íæ çÁââð ç·¤ â´Âç•æ ·Ô¤
¥çÏ·¤æÚU ·¤ëçá âéÏæÚU ·¤æØü·ý¤× ·Ô¤ ÚUæSÌð ×ð´ ÕæÏæ Ù ÕÙð. ¥Ùé‘ÀðÎ xvB ÂêÚUè ÌÚUã âð ¥ÙæßàØ·¤ Íæ
¥õÚU §âð ·Ô¤ßÜ §âçÜ° ÁôÇ¸æ »Øæ Íæ €UØô´ç·¤ ×Îýæâ ·Ô¤ Ìˆ·¤æÜèÙ ×ãæçÏßQ¤æ Ùð °·¤ Â˜æ çÜ¹æ
Íæ çÁâ×ð´ ©‹ãô´Ùð ×ãâêâ ç·¤Øæ Íæ, ç·¤ Øã ÕðãÌÚU ãô»æ ç·¤ ·¤éÀ ·¤æÙêÙô´ ·¤ô ×êÜ ¥çÏ·¤æÚUô´ âð ÂÚUð
ÚU¹æ Áæ°Ð

Ùõßè´ ¥Ùéâê¿è ¥õÚU ‹ØæçØ·¤ â×èÿææ [Ninth Schedule and Judicial Review]

¥Ùé‘ÀðÎ xvB ·¤è Îô çßàæðáÌæ°¡ ãñ´ Áôç·¤ ¥Ùé‘ÀðÎ xvA âð ÕãéÌ çÖóæ ãñ´Ð ¥Ùé‘ÀðÎ xvA ·Ô¤ßÜ
·¤ëçá âéÏæÚU âð â´Õ´çÏÌ Íæ ¥õÚU Øã ·Ô¤ßÜ â´Âç•æ ·Ô¤ ¥çÏ·¤æÚUô´ âð â´Õ´çÏÌ ÍæÐ ¥Ùé‘ÀðÎ xvB
°·¤ °ðâæ ÂýæßÏæÙ ãñ çÁâ·Ô¤ ¥´Ì»üÌ ã× Ùõßè´ ¥Ùéâê¿è ×ð´ ·¤éÀ ÇæÜÌð ãñ´ Áô ·Ô¤´ÎýèØ çßÏæÙ×´ÇÜ Øæ
ÚUæ’Ø çßÏæÙ×´ÇÜ Ùð ÂæçÚUÌ ç·¤Øæ ãñ,  çÁâ ÿæ‡æ ã× §âð ©â ~ßè´ ¥Ùéâê¿è ×ð´ ÇæÜÌð ãñ´ Øã ·¤æÙêÙè
¿éÙõçÌØô´  âð âæÏæÚU‡æÌÑ  ×éQ¤ ãô ÁæÌæ ãñ ¥õÚU ç·¤âè Öè ×êÜ ¥çÏ·¤æÚU mæÚUæ Àé¥æ Ùãè´ Áæ â·¤Ìæ
ãñÐ[ØlçÂ ç·¤ ¥Õ §‹ãð´ ÕéçÙØæÎè Éæ´¿æ çâhæ´Ì ·Ô¤ ¥æÏæÚU ÂÚU ¿éÙõÌè Îè Áæ â·¤Ìè ãñ].  §âçÜ°
ÂãÜæ ×ãˆßÂê‡æü ¥´ÌÚU Øã ãñ ç·¤ Áãæ¡ ¥Ùé‘ÀðÎ xvA ·Ô¤ßÜ â´Âç•æ ¥çÏ·¤æÚUô´ âð â´Õ´çÏÌ Íæ,
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¥Ùé‘ÀðÎ xvB ×êÜ ¥çÏ·¤æÚUô´ ·¤è ÂêÚUè Ÿæë´¹Üæ âð â´Õ´çÏÌ ÍæÐ ÎêâÚUæ Áô ©ââð Öè ¥çÏ·¤ ÂÚUðàææÙ
·¤ÚUÙð ßæÜæ Ì‰Ø Íæ ßã Øã ç·¤ ØçÎ ·¤ô§ü ©‘¿ ‹ØæØæÜØ Øæ âßôü‘¿ ‹ØæØæÜØ ç·¤âè Öè çßçÏ
Øæ ÂýæßÏæÙ ·¤ô ¹æçÚUÁ ·¤ÚU ÎðÌæ ¥õÚU ¥æÂ ©â ¥çÏçÙØ× ·¤ô ~ßè´ ¥Ùéâê¿è ×ð´ ÇæÜ ÎðÌð ãñ´U Ìô ßã
¹æçÚUÁ ç·¤Øæ »Øæ ÂýæßÏæÙ çÈ¤ÚU âð ¥ÂÙð ¥æÂ ÂéÙÁèüçßÌ [revive] ãô ÁæÌæ ãñUÐ Ÿæè àæ´·¤ÚUè

ÂýâæÎ çâ´ã ·Ô¤ ×æ×Üðv~ ×ð´ ¥Ùé‘ÀðÎ xvB ·¤ô ¿éÙõÌè Îè »§ü ÍèÐ ·¤§ü çÕ´Îé¥ô´ ÂÚU çß¿æÚU ç·¤Øæ
»Øæ, ãæÜæ´ç·¤ ã×æÚUð ç¿´ÌÙ ·¤æ çßáØ ßæSÌß ×ð´ ·Ô¤ßÜ °·¤ ãè çÕ´Îé ãñ ¥õÚU ßã °·¤ çÕ´Îé Øã ãñ
ç·¤ €UØæ ¥Ùé‘ÀðÎ vxw®  ×ð´ °·¤ âæÏæÚU‡æ ·¤æÙêÙ [ordinary law] ·Ô¤ ¥çÌçÚUQ¤ °·¤ âæ´çßÏæçÙ·¤
·¤æÙêÙ [constitutional law] Öè àææç×Ü ãô â·¤Ìæ ãñ. ¥×ðçÚU·¤è â´çßÏæÙ âð çÖóæ,
¥Ùé‘ÀðÎ vx ·¤ô ã×æÚUð â´çßÏæÙ ×ð´ §âçÜ° àææç×Ü ç·¤Øæ  »Øæ Íæ ç·¤ ¥×ðçÚU·¤æ ×ð´ ãé° çßßæÎ ·¤ô
ã×ðàææ ·Ô¤ çÜ° ãÜ ç·¤Øæ ÁæØð.  ¥×ðçÚU·¤æ ×ð´ ×æÕüÚUè ·Ô¤ ×æ×Üðwv  ×ð´ Øã çßßæÎ ãé¥æ Íæ ç·¤  Ò€UØæ
·¤æÙêÙô´ ·¤è ‹ØæçØ·¤ â×èÿææ ãô â·¤Ìè ãñ?Ó [judicial review of legislation]. ¥Ùé‘ÀðÎ
vx (w) ·¤ãÌæ ãñ ç·¤ ·¤ô§ü Öè ÚUæ’Ø ×êÜ ¥çÏ·¤æÚU ·¤æ ©„´ƒæÙ ·¤ÚUÌð ãé° ·¤æÙêÙ Ùãè´ ÕÙæ°»æ. ØçÎ
·¤ô§ü ·¤æÙêÙ ×êÜ ¥çÏ·¤æÚU ·¤æ ©„´ƒæÙ ·¤ÚUÌæ ãñ Ìô ©âð ‹ØæØæÜØ mæÚUæ ¥×æ‹Ø ƒæôçáÌ ·¤ÚU çÎØæ
Áæ°»æ ÁÕ Ì·¤ ç·¤ ßã ·¤æÙêÙ ×êÜ ¥çÏ·¤æÚU ×ð´ çÎ° »° ¥ÂßæÎô´ ×ð´ Ù ¥æ ÁæØð.ww ¥Ùé‘ÀðÎ vx
ã×æÚUð â´çßÏæÙ ×ð´ °·¤ SÂC ÂýæßÏæÙ Íæ, çÁâ×ð´ ÚUæ’Ø mæÚUæ ·¤æÙêÙ ÕÙæÙð ·¤è ÕæÌ ·¤ãè »§ü ÍèÐ
€UØô´ç·¤ Øã ¥æÂ·¤ô âèÏð ¥Ùé‘ÀðÎ wyzwx ÂÚU Üð ÁæÌæ ãñ, çÁâ×ð´ çÈ¤ÚU âð â´âÎ mæÚUæ ·¤æÙêÙ ÕÙæÙð
·¤è ÕæÌ ·¤ãè »§ü ãñ (©âè àæµÎæßÜè ·¤æ ©ÂØô» ç·¤Øæ »Øæ ãñ)Ð Üðç·¤Ù ‹ØæØ×êçÌü ÂÌ´ÁçÜ àææS˜æè
·Ô¤ â×ÿæ ÂýSÌéÌ Ÿæè àæ´·¤ÚUè ÂýâæÎ çâ´ã  ·Ô¤ ×æ×Üð ×ð´ çÙ‡æüØ âéÙæØæ »Øæ Íæ ç·¤ §âð àææçµÎ·¤ M¤Â
âð Îð¹æ ÁæÙæ ©ç¿Ì Ùãè´ ãñÐ ¥Ùé‘ÀðÎ vx ·¤ô §â ÌÚUã âð ÂÉ¸æ ÁæÙæ ¿æçã° ç·¤ §â×ð´ â´çßÏæÙ ×ð´

19 Shankari Prasad v. Union of India, AIR 1951 SC 458.

20 The Constitution of India, art. 13. (a) “law” includes any Ordinance, order,
bye-law, rule, regulation, notification, custom or usage having in the territory
of India the force of law. [whether law also includes amendment? The answer
is NO, it does not.]

21 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).

22 article 13. Laws inconsistent with or in derogation of the fundamental rights.—
(2) The State shall not make any law which takes away or abridges the
rights conferred by this Part and any law made in contravention of this clause
shall, to the extent of the contravention, be void.

23 The Constitution of India, art. 245:  Extent of laws made by Parliament and
by the Legislatures of States.—(1) Subject to the provisions of this
Constitution, Parliament may make laws for the whole or any part of the
territory of India, and the Legislature of a State may make laws for the
whole or any part of the State. (2) No law made by Parliament shall be
deemed to be invalid on the ground that it would have extra-territorial
operation.
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â´àæôÏÙ ·¤ÚUÙð ßæÜð ·¤æÙêÙ Öè àææç×Ü ãô´Ð ×êÜ ¥çÏ·¤æÚU ¥çßÖæ’Ø ¥çÏ·¤æÚU ãñ´Ð ã×æÚUð â×ÿæ
çmÌèØ çßE Øéh ãé¥æ, ã×Ùð çãÅUÜÚU mæÚUæ ·¤é¿Üæ ãé¥æ â´çßÏæÙ Îð¹æ, ¥õÚU ßãæ´ ÙØæ Á×üÙ
â´çßÏæÙ ¥æØæ, Áô ©âð ·¤éÀ °ðâæ ÕÙæÌæ ãñ çÁâð ¥Õ çßÏæÙ×´ÇÜ Àê Ùãè´ â·¤ÌæÐ Üðç·¤Ù §â Ì·¤ü
·¤ô ¹æçÚUÁ ·¤ÚU çÎØæ »Øæ ç·¤ ×êÜ ¥çÏ·¤æÚU ·¤ô§ü °ðâè ÕæÌ ãñ ç·¤ ßã â´àæôÏÙ âð ÂÚUð ãô»è. ¥õÚU
¥Ùé‘ÀðÎ vx ·Ô¤ àææçµÎ·¤ çÙßü¿Ù [literal interpretation] ÂÚU Âæ´¿ ‹ØæØæÏèàæô´ ·¤è
â´çßÏæÙ ÂèÆ Ùð ×æÙæ ç·¤ ¥Ùé‘ÀðÎ vx ·Ô¤ßÜ âæÏæÚU‡æ ·¤æÙêÙô´ ÂÚU Üæ»ê ãô»æ, ¥ÍæüÌ çßÏæÙ×´ÇÜ
mæÚUæ ÕÙæ° »° ·¤æÙêÙ ¥õÚU Ùæ ç·¤ â´çßÏæÙ â´àæôÏÙ ·¤ÚUÙð ßæÜð ·¤æÙêÙÐ §â ÌÚUã ¥Ùé‘ÀðÎ xvB Ùð
§â ÕæÏæ ·¤ô ÂæÚU ç·¤ØæÐ ¿èÁð´ ¥»Üð vz ßáô´ü Ì·¤ §âè ÌÚUã ¿ÜÌè ÚUãè´, ÁÕ Ì·¤ ç·¤ ÕÇ¸è â¢BØæ
×ð´ ·¤ëçá âéÏæÚU ·¤æÙêÙ Ùõßè´ ¥Ùéâê¿è ×ð´ àææç×Ü Ùãè´ ãô »° ¥õÚU v|ßð´ â´àæôÏÙ Ùð ·¤éÀ ¥õÚU ·¤æÙêÙ
ÁôÇ¸ð, Áô ÌÕ â’ÁÙ çâ´ã  ×æ×Üðwy ×ð´ ¿éÙõÌè ·¤æ çßáØ ÕÙ »°Ð

â’ÁÙ çâ´ã ¥õÚU »ôÜô·¤ÙæÍ  [Sajjan Singh and Golaknath]

ßáü v~{z ×ð´ vy âæÜ ·¤è ¥ßçÏ ÕèÌ ¿é·¤è Íè ¥õÚU çÈ¤ÚU âð §âè ¥æÏæÚU ÂÚU §â ÕæÚU °·¤ ¥õÚU
â´çßÏæÙ ÂèÆ Ùð ÂéÙçßü¿æÚU ç·¤ØæÐ çÂÀÜð çÙ‡æüØ [â´·¤ÚUè ÂýâæÎ] ·¤æ ÂæÜÙ ·¤ÚUÌð ãé° â’ÁÙ çâ´ã

×æ×Üð ×ð´ Øã ×æÙæ »Øæ ç·¤ ¥Ùé‘ÀðÎ vx ×ð´ âæ´çßÏæçÙ·¤ â´àæôÏÙ àææç×Ü Ùãè´ ãñ, Üðç·¤Ù °·¤
¥´ÌÚU ·Ô¤ âæÍÐ ¥´ÌÚU ·Ô¤ßÜ §ÌÙæ Íæ ç·¤ Îô çßmæÙ ‹ØæØæÏèàæ, ‹ØæØ×êçÌü çãÎæØÌé„æã ¥õÚU
‹ØæØ×êçÌü Áð.¥æÚU ×éÏôÜ·¤ÚU Ùð ÂãÜè ÕæÚU â´Îðã ÃØQ¤ ç·¤Øæ ¥õÚU ©‹ãô´Ùð ·¤ãæ ç·¤ ã×ð´ §â ÂÚU
çß¿æÚU ·¤ÚUÙð ·Ô¤ çÜ° °·¤ ÕÇ¸è ÂèÆ ·¤è ¥æßàØ·¤Ìæ ãô»è €UØô´ç·¤ Øã ¥çÙçpÌ ãñ ç·¤ âæ´çßÏæçÙ·¤
·¤æÙêÙ ¥Ùé‘ÀðÎ vx ·Ô¤ ¥´Ì»üÌ ÒçßçÏÓ ãñ´ Øæ Ùãè´Ðwz ‹ØæØ×êçÌü ×éÏôÜ·¤ÚU Ùð °·¤ ·¤Î× ¥æ»ð ÕÉ¸·¤ÚU
°·¤ ÎêÚUÎàæèü ·¤è ÌÚUã ¥ÂÙð Èñ¤âÜð ×ð´ ÂãÜè ÕæÚU Ò×êÜ â´ÚU¿Ùæ àæµÎÓ ·¤æ §SÌð×æÜ ç·¤ØæÐ °·¤
ÕãéÌ ãè çÎÜ¿SÂ ÂñÚUæ»ýæÈ¤ ×ð´ ßð ã×ð´ ÂãÜè ÕæÚU ÕÌæÌð ãñ´ ç·¤ €UØæ §â â´çßÏæÙ ×ð´ ×êÜ â´ÚU¿Ùæ
Áñâè ·¤ô§ü ¿èÁ ãñ çÁâð çÕË·¤éÜ Öè â´àæôÏÙ Ùãè´ ç·¤Øæ Áæ â·¤Ìæ?w{

§â·Ô¤ ÂpæÌ v~{| ×ð´ »ôÜ·¤ÙæÍ ×æ×Üðw| ·¤è vv ‹ØæØæÏèàæô´ ·¤è ÂèÆ âæ×Ùð ¥æÌè ãñ çÁâ·¤æ
ÙðÌëˆß ×éBØ ‹ØæØæÏèàæ âéµÕæ ÚUæß mæÚUæ ç·¤Øæ »ØæÐ çÈ¤ÚU âð °·¤ ¹´çÇÌ Õãé×Ì ({-z ·Ô¤ Õè¿ Õ´ÅUè
ãé§ü Õð´¿) ¥æØæ, çÁâ×ð´ ‹ØæØæÏèàæ çãÎæØÌé„æ çÙ‡ææüØ·¤ ÍðÐ ×é¹Ø ‹ØæØæÏèàæ âéµÕæ ÚUæß Ùð Îô ÕæÌð´
·¤ãè, °·¤ Øã ç·¤ â´àæôÏÙ ·¤ÚUÙð ·¤è àæçQ¤ ¥Ùé‘ÀðÎ x{} ×ð´ Ùãè´ ãñ €UØô´ç·¤ ¥Ùé‘ÀðÎ x{} ×ð´
âè×æ´Ì ÙôÅU [marginal note] ×ð´ â´àæôÏÙ ·¤è Âýç·ý¤Øæ ×õÁêÎ ãñ ¥õÚU ã×ð ©â âè×æ´Ì ÙôÅU ·¤ô
Îð¹Ùæ ãô»æÐ â´àæôÏÙ ·¤ÚUÙð ·¤è àæçQ¤ ·¤ãè´ ¥õÚU çSÍÌ ãñÐ ×éBØ ‹ØæØæÏèàæ âéµÕæ ÚUæß ¥õÚU ¥‹Ø
çßmæÙ ‹ØæØæÏèàæô´ ·Ô¤ ¥ÙéâæÚU, â´àæôÏÙ ·¤ÚUÙð ·¤è àæçQ¤, €UØô´ç·¤ Øã SÂC M¤Â âð ·¤ãè´ Öè çSÍÌ

24 Sajjan Singh v. State of Rajasthan, AIR 1965 SC 845.

25  (a) “law” includes any Ordinance, order, bye-law, rule, regulation, notification,
custom or usage having in the territory of India the force of law.

26 ‹ØæØ×êçÌü çãÎæØÌé„æã ·¤æ çßâ`×Ì »ôÜô·¤ÙæÍ ×æ×Üð ·¤æ ¥æÏæÚU ÕÙæ ÁÕç·¤ ‹ØæØ×êçÌü ×éÏôÜ·¤ÚU ·¤æ
çßâ`×Ì ·Ô¤àæßæÙ´Î ÖæÚUÌè  ·¤æ ÚUæSÌæ ÕÙæØæ.

27 Golaknath v. State of Punjab, AIR 1967 SC 1643.
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Ùãè´ Íè, §âçÜ° Øã ¥ßçàæC ¥Ùé‘ÀðÎ (residuary article-148) ·Ô¤ ¥´Ì»üÌ ¥æÌè ãñÐ
§âçÜ° â´âÎ ¥ßçàæC ¥Ùé‘ÀðÎ ·Ô¤ ¥´Ì»üÌ â´àæôÏÙ ·¤ÚU â·¤Ìè ãñÐ Âæ´¿ ¥‹Ø çßmæÙ ‹ØæØæÏèàæô´
Ùð ¥âã×çÌ Á¸æçãÚU ·¤ÚUÌð ãé° ·¤ãæ ç·¤ â´àæôÏÙ ·Ô¤  çÜ° °·¤ ¥Ü» Öæ» ×õÁêÎ ãñ, Öæ» w®,
¥ÌÑ ¥Ùé‘ÀðÎ x{} ×ð´ ãè â´àæôÏÙ ·Ô¤ âæÚUð çÙØ× ÃØæ# ãñ´Ð

‹ØæØ×êçÌü çãÎæØÌé„æã Ùð ·¤ãæ ç·¤ â´àæôÏÙ ·¤è àæçQ¤ Òsui generisÓ ãñÐ §âçÜ° ã× §âð ßãè´
ÀôÇ¸ ÎðÌð ãñ´, ã× Øã Ùãè´ ·¤ãÌð ç·¤ Øã Øæ Ìô ¥Ùé‘ÀðÎ wyz ×ð´ ãñ Øæ â´çßÏæÙ ×ð´ ·¤ãè´ ãñ´Ð §â·¤æ
·¤æÚU‡æ Øã ãñ ç·¤ ¥´ÌÌÑ Øã °·¤ â´çßÏæÙ ãñ çÁâ×ð´ ÕÎÜæß ·Ô¤ çÜ° Ü¿èÜæÂÙ ãôÙæ ¿æçã°Ð
ÎêâÚUæ çÕ´Îé, çÁâ ÂÚU ÕãéÌ Õãâ ãé§ü ¥õÚU §â ÕæÚU ‹ØæØ×êçÌü çãÎæØÌé„æã Ùð ×éBØ ‹ØæØæÏèàæ âéµÕæ
ÚUæß âð âã×çÌ Á¸æçãÚU ·¤ÚUÌð ãé° Øã ·¤ãæ ç·¤ ¥Ùé‘ÀðÎ vx ×ð´ Ùæ ·Ô¤ßÜ âæÏæÚU‡æ ÕçË·¤ â´àæôÏÙ
·¤æÙêÙ Öè ¥æÌð ãñ´Ð ¥ÌÑ ¥æÂ ¥Ùé‘ÀðÎ x{} ·¤æ ©ÂØô» ·¤ÚU â´çßÏæÙ ·Ô¤ ç·¤âè Öè ÂýæßÏæÙ ×ð´
â´àæôÏÙ ·¤ÚU â·¤Ìð ãñ´, Üðç·¤Ù ¥æÂ ×êÜ ¥çÏ·¤æÚUô´ ·¤ô Ùãè´ Àê â·¤ÌðÐ €UØô´ç·¤ ×õçÜ·¤ ¥çÏ·¤æÚU
¥çßÖæ’Ø ãñ´, ßð ×æÙß ¥çÏ·¤æÚU ãñ´ çÁâ·¤æ â´àæôÏÙ Ùãè´ ·¤ÚU â·¤ÌðÐ

wyßæ´-wzßæ´ â´àæôÏÙ [wy-wzth Amendments]

â´âÎ Ùð ¥Õ ·¤æÚUüßæ§ü ·¤ÚUÙð ×ð´ ÌðÁè çÎ¹æ§üÐ â´âÎ Ùð v~|v ×ð´ wyßæ´ â´àæôÏÙ Üæ»ê ç·¤ØæÐ wyßð´
â´àæôÏÙ Ùð ÎôÙô´ ãè ¥æÏæÚUô´ ·¤ô ¹ˆ× ·¤ÚUÙð ·¤è âÈ¤Ü ·¤ôçàæàæ ·¤è çÁâ ÂÚU »ôÜ·¤ÙæÍ ×æ×Üæ
[v~{|]¥æÏæçÚUÌ ÍæÐ °·¤, Øã ç·¤ â´àæôÏÙ ·¤ÚUÙð ·¤è àæçQ¤ âèÏð ¥Ùé‘ÀðÎ x{} ×ð´ ãñ, ·¤ãè´ ¥õÚU
Ùãè´, ¥õÚU ÎêâÚUæ Øã ç·¤ ¥Ùé‘ÀðÎ vx ·Ô¤ ¥´Ì»üÌ ·Ô¤ßÜ âæÏæÚU‡æ ·¤æÙêÙ ¥æÌð ãñ´ ¥õÚU âæ´çßÏæçÙ·¤
·¤æÙêÙ Ùãè´Ð

©âè ßáü wzßæ´ â´àæôÏÙ ÂæçÚUÌ ç·¤Øæ »Øæ Áô â´ÂçˆÌ ¥çÏ·¤æÚUô´ âð ÁéÇ¸Uæ Íæ ¥õÚU ¥Ùé‘ÀðÎ xvC
·¤ô ÁôÇ¸æ »ØæÐ ÁÕ ÂýÍ× â´àæôÏÙ mæÚUæ xvA ÁôÇ¸Uæ »Øæ Íæ Ìô ·¤ëçá â´Õ´Ïè ·¤æÙêÙô´ ·¤ô ×êÜ
¥çÏ·¤æÚUô´ ·Ô¤ ÂýÖæß âð âéÚUçÿæÌ ÚU¹Ùð ·Ô¤ çÜ° ÂýæßÏæÙ ç·¤Øæ »Øæ Íæ Üðç·¤Ù â´ÂçˆÌ ·Ô¤ ¥çÏ·¤æÚUô´
·¤ô ©Ùâð ¥Ü» ÚU¹æ »Øæ Íæ. ¥ÍæüÌ ØçÎ ·¤ô§ü ·¤æÙêÙ â´ÂçˆÌ ·Ô¤ ¥çÏ·¤æÚUô´ ·Ô¤ ÕæÚUð ×ð´ ãñ ¥õÚU ×êÜ
¥çÏ·¤æÚUô´ ·Ô¤ çßL¤h ãñ Ìô ©âð ¥ßñÏ ƒæôçáÌ ç·¤Øæ Áæ â·¤Ìæ ÍæÐ  ¥Ùé‘ÀðÎ xvC ·¤ô ç·¤âè ¥õÚU
·Ô¤ ÎëçC·¤ô‡æ ·¤ô ŠØæÙ ×ð´ ÚU¹Ìð ãé° Âðàæ ç·¤Øæ »ØæÐ Ÿæè Õè °Ù ÚUæ© (ÂãÜð ‹ØæØæÏèàæ Áô
¥´ÌÚUÚUæcÅþUèØ ‹ØæØæÜØ »°; â´çßÏæÙ âÖæ ·Ô¤ âæ´çßÏæçÙ·¤ âÜæã·¤æÚU Íð ¥õÚU °·¤ ×âõÎæ
â´çßÏæÙ (draft constitution) ·Ô¤ âæÍ ¥æ° Íð) Øã ã×ðàææ ©Ù·¤æ çß¿æÚU Íæ ç·¤ çÙÎðàæ·¤
çâhæ´Ìô´ [directive principles] ·¤ô ×êÜ ¥çÏ·¤æÚUô´ [fundamental rights] ÂÚU
ßÚUèØÌæ ç×ÜÙè ¿æçã°Ð ¥Õ çÙÎðàæ·¤ çâhæ´Ì °·¤ ¥Ü» Öæ» ×ð´ ãñ´, çÁâð ¥æØÚUÜñ´Ç ·Ô¤ v~x| ·Ô¤
Ù° â´çßÏæÙ âð çÜØæ »Øæ ãñ. (¥æØçÚUàæ â´çßÏæÙ ·ñ¤ÍôçÜ·¤ â´çßÏæÙ Íæ, Øã Ï×üçÙÚUÂðÿæ
â´çßÏæÙ Ùãè´ Íæ. )Ð çÙÎðàæ·¤ çâhæ´Ì Áô ã×æÚUð ¥Ùé‘ÀðÎ x~(b) ¥õÚU ¥Ùé‘ÀðÎ x~(c) ×ð´ Íðw},

28 The Constitution of India, art. 39.

29 papal bull, in Roman Catholicism, an official papal letter or document. By
the 13th century the term papal bull was being used only for the most important
documents issued by the pope. https://www.britannica.com/topic/bull-papal
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ÂéÂÜ ÕéËâÓw~ ·¤è ¥ßÏæÚU‡ææ ÂÚU ¥æÏæçÚUÌ ãñ´, Áô ÚUô× ×ð´ ÕñÆð ÂôÂ mæÚUæ ÁæÚUè ç·¤° »° ¥æÎðàæ ·¤è
ÌÚUã ãñ´Ð ¥Ùé‘ÀðÎ x~(b) ¥õÚU ¥Ùé‘ÀðÎ x~(c) ã×ð´ ÂôÂ §ÙôâÅUð´ ÌëÌèØ ÂÚU ßæÂâ Üð ÁæÌð ãñ´, Áô

°·¤ ·¤æØü ·Ô¤ çÜ° ÕãéÌ Âýçâh Íð- ©‹ãô´Ùð ×ñ‚Ùæ ·¤æÅUæü [vwvz] ·¤ô ©â·Ô¤ çÙ×æü‡æ ·Ô¤ ÌéÚU´Ì ÕæÎ ãè
çÙÚUSÌ ·¤ÚU çÎØæÐ ¥Õ ã×, ×ñ‚Ùæ ·¤æÅUæü ·Ô¤ }v®ßð´ ßáü ×ð´ ãñ´, §´‚Üñ´Ç ·Ô¤ ÚUæÁæ ÁæòÙ ·¤ô §â ÂÚU

ãSÌæÿæÚU ·¤ÚUÙð ·Ô¤ çÜ° ©â â×Ø ·Ô¤ çßÎýôçãØô´ Ùð ×ÁÕêÚU ç·¤Øæ ¥õÚU ÂôÂ Ùð §âð ÌéÚU´Ì ãè çÙÚUSÌ

·¤ÚU çÎØæ ÍæÐ ¥Õ Øãè ÂôÂ ã×æÚUð ¥Ùé‘ÀðÎ x~(b) ¥õÚU ¥Ùé‘ÀðÎ x~(c) Áñâð ÂýæßÏæÙ ·Ô¤ çÜ°
ÂýðÚU·¤ ÕÙð. Øã ·¤ãæ Áæ â·¤Ìæ ãñ ç·¤ §âð ¥æØÚUÜñ´Ç ·Ô¤ ·ñ¤ÍôçÜ·¤ â´çßÏæÙ âð ©ÏæÚU çÜØæ »Øæ

¥õÚU ÖæÚUÌ ·Ô¤ Â´ÍçÙÚUÂðÿæ â´çßÏæÙ ×ð´ ÇæÜæ »ØæÐ

¥Ùé‘ÀðÎ x~(b) ¥õÚU ¥Ùé‘ÀðÎ x~(c) ã×ð´ ÕÌæÌð ãñ´ ç·¤ â×éÎæØ ·Ô¤ ÖõçÌ·¤ â´âæÏÙô´ ·¤ô §â
ÌÚUã çßÌçÚUÌ ç·¤Øæ ÁæÙæ ¿æçã° ç·¤ ßð ¥æ× çãÌ ×ð´ ãô´, â×æÁßæÎ ¥ÂÙð ©‘¿Ì× SÌÚU ÂÚU ãô, âÕ

·¤éÀ Üô»ô´ ·Ô¤ çÜ° ãô, ¥õÚU ÏÙ ·¤æ â´·Ô¤‹Îý‡æ ·¤éÀ Üô»ô´ ·Ô¤ ãæÍô´ ×ð´ Ùãè´ ãôÙæ ¿æçã° çÁââð

ÕãéÌô´ ·¤ô Ùé·¤âæÙ ãôÐ §Ù Îô ©Â-¥Ùé‘ÀðÎ ·¤ô, Áô }v® âæÜ ÂéÚUæÙð ÂôÂ ·Ô¤ ¥æÎðàæ âð ¥æÌð ãñ´,
×êÜ ¥çÏ·¤æÚUô´ ·Ô¤ ª¤ÂÚU (â´ÂçˆÌ ·Ô¤ ¥çÏ·¤æÚUô´ ÂÚU) ¥ŠØæÚUôçÂÌ ç·¤Øæ »ØæÐ Øãè ÕæÌ ÁçSÅUâ

¹óææ ·¤ô ÂýðçÚUÌ ·¤ÚUÌè ãñ (·Ô¤àæßæÙ´Î ÖæÚUÌè ×æ×Üð ×ð´ ßã °·¤ çÙ‡ææüØ·¤ ÃØçQ¤ Íð, Áñâð »ôÜ·¤ÙæÍ

×æ×Üð ×ð´ ‹ØæØ×êçÌü çãÎæØÌé„æ Íð) çÁ‹ãô´Ùð ·¤ãæ ç·¤ ßð §â ¥Ùé‘ÀðÎ ·¤ô ·Ô¤ßÜ §âçÜ° ÕÚU·¤ÚUæÚU

ÚU¹Ìð ãñ´, €UØô´ç·¤ Øã â´ÂçˆÌ ·Ô¤ ¥çÏ·¤æÚUô´ âð â´Õ´çÏÌ ãñ ¥õÚU ©Ù·Ô¤ ¥ÙéâæÚU â´ÂçˆÌ ·Ô¤ ¥çÏ·¤æÚU
×õçÜ·¤ ãô â·¤Ìð ãñ´ Üðç·¤Ù ßð ×êÜ â´ÚU¿Ùæ âð â´Õ´çÏÌ Ùãè´ ãñ´Ð

°·¤ çßàæðá ‹ØæØæÏèàæ ·¤è ÎëçC ·Ô¤ ¥æÏæÚU ÂÚU ¥´ÌÌÑ ¥Ùé‘ÀðÎ xvC Ùð âæ´çßÏæçÙ·¤Ìæ  ·¤è Âæ˜æÌæ
Âæâ ·¤ÚU ÜèÐ Øã ·Ô¤àæßæÙ´Î ÖæÚUÌè ·Ô¤ çÜ° Öêç×·¤æ ÌñØæÚU ·¤ÚUÌæ ãñÐ ·Ô¤àæßæÙ´Î ÖæÚUÌè ×ð́ ¿æÚU

â´àæôÏÙ (wyßæ´ â´àæôÏÙ, wzßæ´ â´àæôÏÙ, w{ßæ´ â´àæôÏÙ, w~ßæ´ â´àæôÏÙ) ¿éÙõÌè ·¤æ çßáØ ÍðÐ
w{ßð´ â´àæôÏÙ Ùð çÂýßè Ââü ÀèÙ çÜØæ, çÁâð vx ‹ØæØæÏèàæô´ mæÚUæ ÖçßcØ ·Ô¤ çÜ° ÌØ ç·¤Øæ ÁæÙæ

ÍæÐ wyßð´, wzßð´ ÌÍæ w~ßð´ â´àæôÏÙ ÂÚU çß¿æÚU-çß×àæü ç·¤Øæ »ØæÐ wyßæ´ â´àæôÏÙ »ôÜ·¤ÙæÍ

×æ×Üð ·¤ô ÂÜÅUÙð âð â´Õ´çÏÌ ÍæÐ ç·¤âè ·¤ô Öè, Øãæ´ Ì·¤ ç·¤ Õãé×Ì ·¤ô Öè »´ÖèÚUÌæ âð Ùãè´
Ü»Ìæ Íæ ç·¤ »ôÜ·¤ÙæÍ ×æ×Üð  ·¤æ çÙ‡æüØ âãè Íæ, §âçÜ° »ôÜ·¤ÙæÍ ×æ×Üð ·¤ô ¹ˆ× ·¤ÚUÙæ

¥æâæÙ ·¤æ× ÍæÐ ¥Ùé‘ÀðÎ xvC çßßæÎ ·¤æ çßáØ Íæ ¥õÚU çÈ¤ÚU âð Øã Ìè¹è ÎÚUæÚU ÍèÐ §â ÕæÚU
Àã ·Ô¤ ç¹ÜæÈ¤ Àã ÍðÐ ‹ØæØ×êçÌü ¹óææ ¥Ü» ÃØçQ¤ Íð, ¥õÚU ©Ù·¤æ ·¤æ °·¤ çßàæðá ÎëçC·¤ô‡æ Íæ

ç·¤ â´ÂçˆÌ ·Ô¤ ¥çÏ·¤æÚU ç·¤âè Öè ×êÜ â´ÚU¿Ùæ ·¤æ çãSâæ Ùãè´ ãñ´Ð â´ÂçˆÌ ·Ô¤ ¥çÏ·¤æÚU Øê.°â.
â´çßÏæÙ ·Ô¤ ¥Ùé‘ÀðÎ z ×ð´ ÁèßÙ ¥õÚU SßÌ´˜æÌæ ·Ô¤ âæÍ ãô â·¤Ìð ãñ´, Üðç·¤Ù §â Îðàæ ×ð´ ã×ð´ â´ÂçˆÌ

·Ô¤ ¥çÏ·¤æÚUô´ ·¤ô ¥Ü» ·¤ÚUÙæ ¿æçã°Ð ¿ê´ç·¤ â´ÂçˆÌ ·Ô¤ ¥çÏ·¤æÚU ×êÜ â´ÚU¿Ùæ ·¤æ çãSâæ Ùãè´ ãñ´,

¥õÚU ßð ×êÜ â´ÚU¿Ùæ ×ð´ çßEæâ ÚU¹Ìð Íð, ©‹ãô´Ùð ¥Ùé‘ÀðÎ xvC ·¤ô ÚUg Ùãè ç·¤ØæÐ  §âçÜ°
¥Ùé‘ÀðÎ xvC ·¤ô §â â´·¤è‡æü °·¤ ßôÅU âð ÂæçÚUÌ ·¤ÚU çÎØæ »ØæÐ ÎêâÚUæ Öæ» çÁâ×ð´ ·¤ãæ »Øæ Íæ

ç·¤ ·¤ô§ü Öè ¥ÎæÜÌ §â ÂÚU çß¿æÚU Ùãè´ ·¤ÚUð»è, ©âð ÚUg ·¤ÚU çÎØæ »ØæÐ
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V. ×êÜ â´ÚU¿Ùæ ·¤è Âã¿æÙ- çâhæ´Ì Øæ ÂýæßÏæÙ  [Identifying Basic

Structure- Principle or provision]

§âçÜ° ¥Õ ã× ×êÜ â´ÚU¿Ùæ €UØæ ãñ, §â ÂÚU ßæÂâ ¥æÌð ãñ´Ð çßmæÙ ¥çÏßQ¤æ Ÿæè Ù´çÕØæÚU ã×ðàææ
¥ÂÙð â×Ø âð ¥æ»ð Íð, €UØô´ç·¤ ÁÕ Öè ©‹ãô´Ùð ·¤éÀ Ì·¤ü çÎØæ, Ìô ßã ¥æ×ÌõÚU ÂÚU ÖÜð ãè ãæÚU
»° ãô´, Üðç·¤Ù ©â Ì·¤ü ·¤ô ¥´ÌÌÑ ÕæÎ ×ð´ Sßè·¤æÚU ç·¤Øæ »ØæÐ §â ÕæÚU ·Ô¤âßæÙ´Î ÖæÚUÌè

[v~|x] ·Ô¤  âæÌ ‹ØæØæÏèàæ v~{z ·Ô¤ â’ÁÙ çâ´ã ·Ô¤ çÙ‡æüØ ÎðÙð ßæÜð °·¤ ‹ØæØæÏèàæ ‹ØæØ×êçÌü
×éÏôÜ·¤ÚU ·Ô¤ Âæâ ßæÂâ »° ¥õÚU ÂæØæ ç·¤ ãæ´, ×êÜ â´ÚU¿Ùæ Áñâè ·¤ô§ü ¿èÁ ãñÐ çßçÖóæ çÙ‡æüØô´
×ð´ çßçÖóæ çßàæðáÌæ¥ô´ ·¤ô ¥æßàØ·¤ ×êÜ â´ÚU¿Ùæ ¥æçÎ ·Ô¤ M¤Â ×ð´ ÕÌæØæ »Øæ ãñ, §âçÜ° ¥Õ
ã× ßæÂâ ¥æÌð ãñ´ ç·¤ ×êÜ â´ÚU¿Ùæ ßæSÌß ×ð´ €UØæ ãñÐ

Îô çÎÜ¿SÂ ÎëçC·¤ô‡æ ãñ´ Áô °·¤ ÎêâÚUð âð ÂýçÌSÂÏæü ·¤ÚUÌð ãñ´Ð °·¤ §´çÎÚUæ »æ´Ïè ·Ô¤ ×æ×Üðx® ×ð´
‹ØæØ×êçÌü ×ñ‰Øê ·¤æ ÎëçC·¤ô‡æ ãñ, ¥õÚU °·¤ ‹ØæØ×êçÌü ·¤ëc‡ææ ¥ÄØÚU ·¤æ Öè× çâ´ã Áè ·Ô¤ ×æ×Üðxv

(Ùõßè´ ¥Ùéâê¿è ·¤è ¿éÙõÌè â´ÎÖü ·Ô¤) ·¤æ ÎëçC·¤ô‡æ ãñÐ ‹ØæØ×êçÌü ×ñ‰Øê Ùð ×ãâêâ ç·¤Øæ ç·¤
¥æÂ·¤ô â´çßÏæÙ ·Ô¤ ·¤éÀ ÂýæßÏæÙô´ ×ð´ ×êÜ â´ÚU¿Ùæ ·¤ô ¹ôÁÙæ ãô»æ. Áñâð  â´çßÏæÙ ·¤è âßôü‘¿Ìæ
°·¤ çâhæ´Ì ãñ Üðç·¤Ù Øã SßØ´ ×ð´ ¥æÏæÚUÖêÌ Éæ´¿ð ·¤æ Öæ» Ùãè´ ãô â·¤Ìæ. â´çßÏæÙ ·¤æ ·¤ô§ü
ÂýæßÏæÙ Áô âßôü‘¿Ìæ ·¤ô SßØ´ ×ð´ â×æçãÌ ·¤ÚUÌæ ãô ßã ÕéçÙØæÎè Éæ´¿æ ãñ.  ‹ØæØ×êçÌü ·¤ëc‡ææ
¥ÄØÚU Ùð ·¤ãæ ç·¤ ÁÕ ã× ×ãæÙ â×ÌæßæÎè çâhæ´Ì (Egalitarian Principles) ·¤è ÕæÌ
·¤ÚUÌð ãñ´, Ìô ã× ¥Ùé‘ÀðÎ vy ·¤è ÕæÌ Ùãè´ ·¤ÚU ÚUãð ãôÌð, ã× °·¤ çâhæ´Ì ·¤è ÕæÌ ·¤ÚU ÚUãð ãôÌð ãñ´

30 Indira Gandhi v. Raj Narain, AIR 1975 SC 2299.

31 Bhim Singhji v. Union of India, 1985 SCR SUPL. (1) 862.



ÖæÚUÌèØ â´çßÏæÙ ·Ô¤ ¥´Ì»üÌ ÕéçÙØæÎè â´ÚU¿Ùæ ·Ô¤ çâhæ´Ì

2023] 155

Áô ×êÜ â´ÚU¿Ùæ ·¤æ çãSâæ ãôÌæ ãñÐ ¥Ùé‘ÀðÎ vy °ðâæ Ùãè´ ·¤ÚUÌæÐxw  Øã Õãâ ¥æÁ Ì·¤ çÕÙæ
ç·¤âè SÂCÌæ ·Ô¤ ÁæÚUè ÚUãè ãñÐ §âçÜ° ×êÜ â´ÚU¿Ùæ ·¤è ßæSÌß çSÍçÌ ·Ô¤ ÕæÚUð ×ð´ ×éÛæð Ü»Ìæ ãñ ç·¤
ã×ð´ ÂýSÌæßÙæ ¥õÚU ¥Ùé‘ÀðÎ x{} âð â´·Ô¤Ì ç×ÜÌð ãñ´Ð ÖÜð ãè Øã °·¤ ÂýSÌæßÙæ ãñ, Øã â´çßÏæÙ
·¤è àæéL¤¥æÌ ãñ, ßæSÌß ×ð´ §â·¤æ ×âõÎæ â´çßÏæÙ ·Ô¤ ¥´Ì ×ð´ ÌñØæÚU ç·¤Øæ »Øæ ÍæÐ çÙ×æüÌæ¥ô´ Ùð
ßæSÌß ×ð´ â´ÿæðÂ ×ð´ ÕÌæØæ ç·¤ ©Ù·Ô¤ çß¿æÚU âð ßð çâhæ´Ì €UØæ ÍðÐ §â×ð´ âð ¥æÂ Ü»Ö» Àã çâhæ´Ì
çÙ·¤æÜ â·¤Ìð ãñ´, çÁ‹ãð´ ·¤ô§ü çâhæ´Ì ·¤ã â·¤Ìæ ãñ, Áô ßæSÌß ×ð´ ÕéçÙØæÎè Éæ´¿ð âð â´Õ´çÏÌ ãñÐ

32 The question of basic structure being breached cannot arise when we examine
vires of an ordinary legislation as distinguished from a constitutional
amendment. Kesavananda Bharati cannot be the last refuge of the
proprietaire when being legislation takes away their ‘excess’ for societal
weal. Nor, indeed, can every breach of equality spell disaster as a lethal
violation of the basic structure. Peripheral inequality is inevitable when large-
scale equalisation processes are put into action. If all the judges of the
Supreme Court in solemn session sit and deliberate for half a year to produce
a legislation for reducing glaring economic inequality their genius will let
them down if the essay is to avoid even peripheral inequalities Every large
cause claims some martyr, as sociologists will know. Therefore, what is a
betrayal of the basic feature is not a mere violation of Art. 14 but a shocking,
unconscionable or unscrupulous travesty of the quintessence of equal justice.
If a legislation does go that far it shakes the democratic foundation and must
suffer the death penalty. But to permit the Bharati ghost to haunt the corridors
of the court brandishing fatal writs for every feature of inequality is judicial
paralysation of parliamentary function. Nor can the constitutional fascination
for the basic structure doctrine be made a Trojan horse to penetrate the
entire legislative camp fighting for a new social order and to overpower the
battle for abolition of basic poverty by the ‘basic structure’ missile. Which is
more basic? Eradication of die-hard, deadly and pervasive penury degrading
all human rights or upholding of the legal luxury of perfect symmetry and
absolute equality attractively presented to preserve the status quo ante? To
use the Constitution to defeat the Constitution cannot find favour with the
judiciary. I have no doubt that the strategy of using the missile of ‘equality’
to preserve die-hard, dreadful societal inequality is a stratagem which must
be given short shrift by this court. The imperatives of equality and development
are impatient for implementation and judicial scapegoats must never be offered
so that those responsible for stalling economic transformation with a social
justice slant may be identified and exposed of. Part IV is a basic goal of the
nation and now that the court upholds the urban ceiling law, a social audit of
the Executive’s implementation a year or two later will bring to light the
gaping gap between verbal valour of the statute book and the executive
slumber of law-in-action. The court is not the anti-hero in the tragedy of land
reform urban and agrarian. (Bhim Sing case, Krishna Iyer, J.)
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33 Shamsher Singh v. State of Punjab, AIR 1974 SC 2192.

34 Substituted by 42nd Amendment Act, 1976, s. 2(a).

v. ÂýSÌæßÙæ ¥õÚU ×êÜ ¥çÏ·¤æÚUô ´ ·¤è Öêç×·¤æ [Preamble and Role of

Fundamental Rights]

¥æÂ·Ô¤ Âæâ Øã Ì‰Ø ãñ ç·¤ ÖæÚUÌ °·¤ â´ÂýÖé Üô·¤Ìæ´ç˜æ·¤ »‡æÚUæ’Ø ãñÐ ÂýˆØð·¤ àæµÎ ×ð´ °·¤
çßàæðáÌæ ãñÐ Øã â´ÂýÖé ãñ, §â Ì‰Ø ·Ô¤ âæÍ ç·¤ Îðàæ ×ð´ °·¤Ìæ ¥õÚU ¥¹´ÇÌæ ãñ, Áô ÂýSÌæßÙæ ·¤æ
¥´çÌ× Öæ» ãñ, ÎôÙô´ ·¤ô °·¤ âæÍ ÚU¹ð´, Ìô Øã Ì‰Ø ãñ ç·¤ ÖæÚUÌ ¥æÁ ¹éÎ ·¤ô çÙØ´ç˜æÌ ·¤ÚUÌæ ãñ
¥õÚU ßã çßÎðàæè àææâÙ âð ×éQ¤ ãñÐ ÎêâÚUæ, §âÙð âÚU·¤æÚU ·Ô¤ Üô·¤Ìæ´ç˜æ·¤ SßM¤Â ·¤ô ¿éÙæ ãñ,
âÚU·¤æÚU ·¤æ Üô·¤Ìæ´ç˜æ·¤ SßM¤Â âæßüÖõç×·¤ ßØS·¤ ×ÌæçÏ·¤æÚU ×ð´ çßEæâ ·¤ÚUÌæ ãñ, Ìæç·¤ ¥æÂ·Ô¤
ÂýçÌçÙçÏ Áô àææâÙ ·¤ÚUÌð ãñ´ ßð °ðâð ÃØçQ¤ ãô´ Áô ßæSÌß ×ð´ ÚUæcÅþU ·¤è ßØS·¤ ¥æÕæÎè ·¤æ
ÂýçÌçÙçÏˆß ·¤ÚUÌð ãñ´Ð Øã Ì‰Ø ç·¤ ã× ßØS·¤ ÖæÚUÌèØ ¹éÎ ÂÚU àææâÙ ·¤ÚUÌð ãñ´, °·¤ ¥õÚU
¥æßàØ·¤ çßàæðáÌæ ãñÐ ÌèâÚUæ, ã× °·¤ »‡æÌ´˜æ ãñ´Ð çÈ¤ÚU âð Øã ·¤ãÙæ ãñ ç·¤ ã× °·¤ ÌæÙæàææãè
Ùãè´ ãñ´, ã× °·¤ ÚUæÁàææãè Ùãè´ ãñ´, §âçÜ° ã× ©Ù çâhæ´Ìô´ mæÚUæ àææçâÌ ãñ´ çÁ‹ãð´ »‡æÌ´˜æèØ
çâhæ´Ì ·¤ãæ Áæ â·¤Ìæ ãñ Áô Üô·¤Ìæ´ç˜æ·¤ çâhæ´Ìô´ âð çÙ·¤ÅUÌæ âð ÁéÇ¸ð ãé° ãñ´, Õðàæ·¤ ã×æÚUð Âæâ
°·¤ ÚUæcÅþUÂçÌ ãñÐ àæ×àæðÚU çâ´ã  ÕÙæ× Â´ÁæÕ ÚUæ’Ø

xx ·Ô¤ ×æ×Üð ·Ô¤ ÕæÎ ÚUæcÅþUÂçÌ ·Ô¤ Âæâ ×êÜ M¤Â âð
¥´»ýðÁè ÚUæÁæ ·¤è ÌÚUã ÕãéÌ âèç×Ì àæçQ¤Øæ¡ ãñ´, ã× ßæSÌß ×ð´ °·¤ ·ñ¤çÕÙðÅU mæÚUæ àææçâÌ ãñ´, çÁâð
¥´ÌÌÑ çÙßæüç¿Ì ÂýçÌçÙçÏØô´ mæÚUæ ¿éÙæ ÁæÌæ ãñ çÁ‹ãð´ ã× ßØS·¤ ÖæÚUÌèØô´ Ùð ßôÅU çÎØæ ãñÐ
Ÿæè×Ìè §´çÎÚUæ »æ´Ïè ·Ô¤ ywßð´ â´àæôÏÙ mæÚUæ ÁôÇ¸è »§ü Îô ¥‹Ø ¥ßÏæÚU‡ææ°¡ ãñ´, â×æÁßæÎè ¥õÚU
Â´ÍçÙÚUÂðÿæxy [socialist and secular]Ð ×ðÚUð ¥ÙéâæÚU ßð ÂêÚUè ÌÚUã âð ¥ÙæßàØ·¤ Íð, ßð
ÂãÜð âð ãè ßãæ¡ ÍðÐ €UØô´ç·¤ ¥»Üæ ¹´Ç ‹ØæØ ·¤è ÕæÌ ·¤ÚUÌæ ãñ, âæ×æçÁ·¤, ¥æçÍü·¤, ÚUæÁÙèçÌ·¤
[justice, social, economic and political]Ð âæ×æçÁ·¤ ‹ØæØ °·¤ â´·Ô¤Ì ÎðÌæ ãñ ç·¤
ã× °·¤ â×æÁßæÎè ÚUæ’Ø ãñ´ ¥õÚU §âçÜ° ãÚU ÕæÚU ÁÕ çßÏæçØ·¤æ°¡ ·¤æÙêÙ ÕÙæÌè ãñ´ ßð ¥æ× ÌõÚU
ÂÚU Üô»ô´ ·Ô¤ ·¤ËØæ‡æ ·¤ô Îð¹ð´»ðÐ ßð çÙÎðàæ·¤ çâhæ´Ìô´ ·¤ô Îð¹ð´»ð ¥õÚU çÈ¤ÚU ©Ù ·¤æÙêÙô´ ·¤ô ÕÙæ°´»ðÐ
§âçÜ° â×æÁßæÎ âæ×æçÁ·¤ ‹ØæØ ·¤æ çãSâæ ãñÐ Â´ÍçÙÚUÂÿæÌæ â×æÙ M¤Â âð ¥»Üð ¹´Ç ·¤æ
çãSâæ ãñÐ

¥Õ ¥»Üæ ¹´Ç Èý¤æ´âèâè ·ý¤æ´çÌ ·¤è Âé·¤æÚU âð ÊØæÎæ ¥õÚU ·¤× ·¤éÀ Ùãè´ ãñ, SßÌ´˜æÌæ, â×æÙÌæ,
ÖýæÌë̂ ß [Liberté, égalité, fraternite] ¥õÚU §Ù ÌèÙô´ ·¤æ ©„ð¹ ÂýSÌæßÙæ ×ð´ ç·¤Øæ »Øæ
ãñ Ð §âçÜ° ¥æÂ·Ô¤ Âæâ SßÌ´˜æÌæ ãñ Áô ¥ÂÙè §‘Àæ ·Ô¤ ¥ÙéâæÚU âô¿Ùð ¹éÎ ·¤ô ¥çÖÃØQ¤ ·¤ÚUÙð
·¤è SßÌ´˜æÌæ ·¤è ÕæÌ ·¤ÚUÌè ãñ ¥õÚU âÕâð ÕÉ¸·¤ÚU çßEæâ, Ï×ü  ¥õÚU ©ÂæâÙæ ·¤è SßÌ´˜æÌæ ·¤è ÕæÌ
·¤ÚUÌè ãñÐ ¥»ÚU ¥æÂ·Ô¤ Âæâ ÂãÜð âð ãè çßEæâ ¥õÚU ©ÂæâÙæ ·¤è SßÌ´˜æÌæ ãñ Ìô ¥æÂ °·¤
Â´ÍçÙÚUÂðÿæ ÚUæ’Ø ãñ´Ð çÁâ·¤æ ©ËÅUæ Øã ãñ ç·¤ ÚUæ’Ø §â×ð´ ãSÌÿæðÂ Ùãè´ ·¤ÚUð»æ ¥õÚU Ù ãè ÚUæ’Ø °·¤
Â´Í ·Ô¤ çßL¤h ÎêâÚUð Â´Í ·¤è ×ÎÎ ·¤ÚUð»æÐ Ìô ¥æÂ·Ô¤ Âæâ ÂãÜð âð ãè â×æÁßæÎè Â´ÍçÙÚUÂðÿæÌæ
¥Ì´çÙüçãÌ ãñÐ §âçÜ°  Øã ywßæ â´àæôÏÙ Áô ©gðçàæ·¤æ ×ð´ ÎôÙô´ àæµÎ ÁôÇ¸UÌæ ãñ, ¥ÙæßàØ·¤ Íæ,
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[socialist and secular words were unnecessary] Áñâæ ç·¤ ×ñ´Ùð ÂãÜð ·¤ãæ ÍæÐ
SßÌ´̃ æÌæ [liberty] ÕãéÌ ×ãˆßÂê‡æü ãñ €UØô´ç·¤ Øã ÃØçQ¤»Ì ¥çÏ·¤æÚUô´ ·¤ô ÜæÌè ãñ ØãU Ù
·Ô¤ßÜ çßEæâ, Ï×ü  ¥õÚU ©ÂæâÙæ ¥æçÎ ·¤è SßÌ´˜æÌæ ãñ ÕçË·¤ âÕâð ×õçÜ·¤ ¥Íô´ü ×ð´ çß¿æÚU ·¤è
¥çÖÃØçQ¤ ·¤è Öè ãñ.

ã×Ùð â´ÂçˆÌ ·Ô¤ ÕæÚUð ×ð´ ·¤éÀ Ùãè´ âéÙæ ãñÐ ÁçSÅUâ çãÎæØÌé„æã Ùð »ôÜ·¤ÙæÍ [v~{|]·Ô¤ ×æ×Üð ×ð´
ÕÌæØæ ç·¤  ©Ù·Ô¤ ¥ÙéâæÚU ×êÜ ¥çÏ·¤æÚUô´ ·Ô¤ Öæ» ×ð´ â´ÂçˆÌ ·¤ô àææç×Ü ·¤ÚUÙæ °·¤ »ÜÌè ÍèÐ Øã
©Ù·¤è ÎëçC Íè. vv âæÜ ÕæÎ v~|} ×ð´ ÁÙÌæ ÂæÅUèü ·¤è âÚU·¤æÚU Ùð §âð yy ßð´ â´àæôÏÙ âð ãÅUæ·¤ÚU
°·¤ ¥Ü» ¥Ùé‘ÀðÎ [x®®A] ×ð´ ÇæÜ çÎØæÐ çÈ¤ÚU ã×æÚUð Âæâ Öæ§ü¿æÚUð ·¤è °·¤ ÕãéÌ ãè ×ãˆßÂê‡æü
¥ßÏæÚU‡ææ ãñ §âçÜ° ã× ¥Ùð·¤Ìæ ×ð´ °·¤Ìæ [unity in diversity] ×ð´ çßEæâ ·¤ÚUÌð ãñ´Ð
çßçßÏÌæ ÕãéÌ ×ãˆßÂê‡æü ãñÐ Øã âæ´S·¤ëçÌ·¤ ¥çÏ·¤æÚUô´ ·¤ô â´ÚUçÿæÌ ·¤ÚUÌæ ãñÐ ã×æÚUð â´çßÏæÙ ·¤æ
¥Ùé‘ÀðÎ w~, ©Ù ·¤éÀ ¥Ùé‘ÀðÎô´ ×ð´ âð °·¤ ãñ Áô ÎéçÙØæ ·Ô¤ ¥çÏ·¤æ´àæ â´çßÏæÙô´ ×ð´ Á»ã Ùãè´ ÂæÌð
ãñ´Ð Ù ·Ô¤ßÜ Öæáæ ·¤ô â´ÚUçÿæÌ ·¤ÚUÙð ·¤æ ¥çÏ·¤æÚU, ÕçË·¤ â´S·¤ëçÌ ·¤ô â´ÚUçÿæÌ ·¤ÚUÙð ·¤æ ¥çÏ·¤æÚU,
¥õÚU Øã °·¤ Âê‡æü ¥çÏ·¤æÚU ãñÐ ÚUæ’Ø §âð Ùãè´ ÀèÙ â·¤Ìæ ãñÐ §â ÌÚUã, çßçßÏÌæ ×ð´ °·¤Ìæ â×æÙ
M¤Â âð â´çßÏæÙ ·¤è °·¤ ¥æßàØ·¤ çßàæðáÌæ Øæ ×êÜ â´ÚU¿Ùæ ·¤æ °·¤ çãSâæ ãñÐ ¥õÚU ¥´ÌÌÑ ¥æÂ
ÃØçQ¤ ·¤è »çÚU×æ [dignity] ÂÚU ¥æ·¤ÚU ÆãÚUÌð ãñ´, Áô SßÌ´˜æÌæ ·Ô¤ âæÍ ÂÉ¸Ùð ÂÚU çÈ¤ÚU âð ×êÜ
¥çÏ·¤æÚUô´ ·Ô¤ Öæ» ×ð´ Üð·¤ÚU ÁæÌæ ãñÐ §â Âý·¤æÚU â´çßÏæÙ ·¤è ©gðçàæ·¤æ Øæ ÂýSÌæßÙæ ·¤ô Îð¹ð´ Ìô
§â×ð´ ãè { Øæ | ×êÜÖêÌ Éæ´¿æ ãñ.

w. ¥Ùé‘ÀðÎ x{} [article x{}]

¥»ÚU ã× ¥Ùé‘ÀðÎ x{} ÂÚU´Ìé·¤ ÂÚU ÁæÌð ãñ´, ÌèÙ-¿æÚU ×êÜ â´ÚU¿Ùæ çÈ¤ÚU âð ¥æÌè ãñÐ ·¤æØü·¤æÚUè
àæçQ¤, çßÏæØè àæçQ¤ âð ¥Ü», ‹ØæØÂæçÜ·¤æ âð ¥Ü» ãñ ¥õÚU ØçÎ ¥æÂ §Ù×ð´ âð ç·¤âè ·¤ô ÀêÙæ
¿æãÌð ãñ´ Ìô x{} ÂÚU´Ìé·¤ ·Ô¤ ¥ÙéâæÚU ·¤ëÂØæ ÚUæ’Øô´ âð ¥Ùéâ×ÍüÙ [ratification] ·Ô¤ çÜ° Áæ°´Ð
¥æÂ·Ô¤ Âæâ ÒàæçQ¤ ·¤æ ÂëÍP¤ÚU‡æÓ [separation of power] ãñ Áô ÌèÙ ©Â-¥Ùé‘ÀðÎô´ âð
¥æÌæ ãñÐ ‹ØæØÂæçÜ·¤æ ·¤è SßÌ´˜æÌæ [independence of judiciary] ãñ Áô ©Ù×ð´ âð °·¤ âð
¥æÌè ãñ €UØô´ç·¤ ØçÎ ¥æÂ ‹ØæØÂæçÜ·¤æ ·Ô¤ ç·¤âè Öè çãSâð ·¤ô ÀêÙæ ¿æãÌð ãñ´, ¥æÂ·¤ô ÚUæ’Øô´ âð
¥Ùéâ×ÍüÙ ·Ô¤ çÜ° çÈ¤ÚU âð ÁæÙæ ãô»æÐ ¥æÂ·Ô¤ Âæâ ÂçÚUâ´ƒæßæÎ [federalism] ãñ, €UØô´ç·¤
çÁâ ÿæ‡æ â´âÎ ×ð´ ÚUæ’Øô´ ·Ô¤ ÂýçÌçÙçÏˆß ·¤è ÕæÌ ·¤è ÁæÌè ãñ, Øæ ç·¤âè Öè ÌÚUã âð çßÏæØè
âêç¿Øô´ ×ð´ â´àæôÏÙ ç·¤Øæ ÁæÌæ ãñ Áô Øæ Ìô ÚUæ’Ø ·¤è àæçQ¤Øô´ ·¤ô ·¤× ·¤ÚUÌæ ãñ Øæ ÕÉ¸æÌæ ãñ, ¥æÂ
°·¤ ÂçÚUâ´ƒæßæÎè ×égð ·¤ô Àê ÚUãð ãñ´Ð ¥´Ì ×ð´, ¥æÂ â´çßÏæÙ ×ð´ â´àæôÏÙ ·¤ÚU â·¤Ìð ãñ´, Üðç·¤Ù ØçÎ
¥æÂ â´àæôÏÙ ·Ô¤ ÌÚUè·Ô¤ ·¤ô ÕÎÜÙæ ¿æãÌð ãñ´ Ìô ¥æÂ·¤ô ÚUæ’Øô´ ·Ô¤ Âæâ ÁæÙæ ãô»æÐxz

35 ‹ØæØ×êçÌü ÚUôçã´‚ÅUÙ ÙÚUè×Ù ·Ô¤ ¥ÙéâæÚU ÚUæ’Øô´ ·Ô¤ Âæâ ¥Ùéâ×ÍüÙ ·Ô¤ çÜ° ÁæÙæ ÕéçÙØæÎè Éæ´¿ð çâhæ´Ì ·¤æ
©ÎæãÚU‡æ ãñ. Øã ÕæÌ ·¤éÀ â´çÎ‚Ï ãñ. °ðâæ Ü»Ìæ ãñ ç·¤ ÚUôçã´‚ÅUÙ ÙÚUè×Ù Øã ÂýSÌæçßÌ ·¤ÚU ÚUãð ãñ ç·¤ x{}
ÂÚU´Ìé·¤ ÕéçÙØæÎè Éæ´¿æ ·Ô¤ ÎëCæ‹Ì ãñ´ €UØô´ç·¤ ßÙ·¤ô ÕÎÜÙð ·Ô¤ çÜ° ·¤× âð ·¤× ¥æÏð ÚUæ’Øô´ ·¤æ ¥Ùéâ×ÍüÙ
¿æçã°. €UØæ ÚUæ’Øô´ ·Ô¤ ¥Ùéâ×ÍüÙ ·Ô¤ ÕæÎ §Ù ÕéçÙØæÎè Éæ¿ô´ ·¤ô ÕÎÜ â·¤Ìæ ãñ´? ¥Ùé‘ÀðÎ x{} ·¤æ
ÂÚU´Ìé·¤ ·¤éÀ ¥çÌçÚUQ¤ Õ¿æß ÎðÌæ ãñ ç·¤ â´çßÏæÙ â´àæôÏÙ ·Ô¤ çÜ° ’ØæÎæ Öæ»èÎæÚUè ¿æçã°. Üðç·¤Ù Øã
ÕéçÙØæÎè Éæ´¿ð ·¤ô ·ñ¤âð §´ç»Ì ·¤ÚUÌæ ãñ €UØô´ç·¤ ×êÜÖêÌ â´ÚU¿Ùæ Ìô ç·¤âè ÕÎÜæß âð ÂÚUð ãñ.



Kamkus Law Journal [Vol. : 7158

36 McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819).

37 Indira Nehru Gandhi v Shri Raj Narain, AIR 1975 SC 2299, 1976 (2) SCR 347.

ã× ©âè ÂãðÜè ÂÚU ßæÂâ ¥æ ÁæÌð ãñ´, °·¤ ÌÚUÈ¤ ÁçSÅUâ ×ñ‰Øê ·¤è ¥ßÏæÚU‡ææ ¥õÚU ÎêâÚUè ÌÚUÈ¤
ÁçSÅUâ ·¤ëc‡ææ ¥ÄØÚU ·¤è ¥ßÏæÚU‡ææÐ €UØæ Øð âÖè ¥ßÏæÚU‡ææ°¡ ·¤ãè´ ãßæ ×ð´ ãñ´ Øæ Øð âÖè
â´çßÏæÙ ×ð´ çÙçãÌ [grounded]  ãñ´Ð ×ðÚUð ¥ÙéâæÚU ßð â´çßÏæÙ ×ð´ çÙçãÌ ãñ´Ð ã×ð´ ØæÎ ÚU¹Ùæ
¿æçã° ç·¤ Øã °·¤ â´çßÏæÙ ãñ, çÁâ·¤è ã× ÃØæ•Øæ ·¤ÚU ÚUãð ãñ´, ×éBØ ‹ØæØæÏèàæ ×æàæüÜ ·Ô¤
×ãˆßÂê‡æü àæµÎô´ ·Ô¤ ¥ÙéâæÚU (×·¤æÜ·¤ ¥õÚU ×ñÚUèÜñ´Ç ×ð´x{), ßã ×õçÜ·¤ ÎSÌæßðÁ¸ ã×æÚUð ÁèßÙ ×ð´
¥ã× ×æØÙð ÚU¹Ìè ãñÐ §âçÜ° §â ÎSÌæßðÁ (â¢çßÏæÙ) ÂÚU Üæ»ê ãôÙð ßæÜð ÃØæBØæ ·Ô¤ çâhæ´Ì,
ßñÏæçÙ·¤ ÃØæBØæ ·Ô¤ âæ×æ‹Ø çâhæ´Ìô´ âð ÂêÚUè ÌÚUã âð ¥Ü» ãô´»ðÐ ¥»ÚU ã× §âð ŠØæÙ ×ð´ ÚU¹Ìð ãñ´,
¥õÚU ¥»ÚU ã× ×ãâêâ ·¤ÚUÌð ãñ´ ç·¤ ã×ð´ àæµÎô´ ·Ô¤ ÂèÀð Ùãè´ ÚUãÙæ ãñ, ÕçË·¤ àæµÎô´ âð ãè çâhæ´Ì
çÙ·¤ÜÌð ãñ́, Ìô ×éÛæð Ùãè´ Ü»Ìæ ç·¤ ã×ð́ §Ù Îô ÎëçC·¤ô‡æô´ [grounded in the constitutional
provisions  or found in constitutional principles] ·¤ô â×ðÅUÙð [reconcile]
×ð´ ·¤ô§ü ·¤çÆÙæ§ü ãôÙè ¿æçã°Ð ÕéçÙØæÎè É¸Uæ¢¿ð ·¤ô ç·¤âè °·¤ ÂýæßÏæÙ Øæ ¥Ùé‘ÀðÎ ×ð´ Éê¡ÉÙð ·¤è
¥æßàØ·¤Ìæ Ùãè´ ãñ, §âð ©Â-¥Ùé‘ÀðÎ ×ð´ Öè ¹ôÁÙð ·¤è ¥æßàØ·¤Ìæ Ùãè´ ãñ, Øã ¥Ùé‘ÀðÎô´ ·Ô¤
â×êã ×ð´ ãô â·¤Ìæ ãñÐ Üðç·¤Ù ¥´ÌÌÑ ¥æÂ àæµÎô´ âð Áô ÂæÌð ãñ´, ßã çâhæ´Ì ãñÐ ¥æ§Øð °·¤
©ÎæãÚU‡æ ÜðÌð ãñ´, ØçÎ ¥æÂ ‹ØæØÂæçÜ·¤æ ·¤è SßÌ´˜æÌæ [independence of judiciary] ·Ô¤
çâhæ´Ì ·Ô¤ âæÍ ÀðÇ¸ÀæÇ¸ ·¤ÚUÙæ ¿æãÌð ãñ´ ¥æÂ §âð Öæ» Âæ¡¿ ·Ô¤ ¥ŠØæØ ¿æÚU ×ð´ Âæ°´»ð Áô ©‘¿
‹ØæØÂæçÜ·¤æ âð â´Õ´çÏÌ ãñ, ¥æÂ §âð ¥Ùé‘ÀðÎ wxz ß ¥Ùé‘ÀðÎ wxz âð ¥æ»ð Âæ â·¤Ìð ãñ´ Áô ©‘¿
‹ØæØæÜØô´ ¥õÚU ¥ÏèÙSÍ ‹ØæØÂæçÜ·¤æ âð â´Õ´çÏÌ ãñÐ ¥´ÌÌÑ ¥æÂ·¤ô ¥ÂÙð ¥æÂ ·¤ô ç·¤âè
¥Ùé‘ÀðÎ Øæ ¥Ùé‘ÀðÎô´ ·Ô¤ â×êã ×ð´ SÍæçÂÌ ·¤ÚUÙæ ãô»æ ¥õÚU ØçÎ ¥æÂ °ðâæ ·¤ÚUÌð ãñ´ Ìô çâhæ´Ìô´ âð
çßàæðáÌæ ©ÖÚUÌè ãñ ¥õÚU ØçÎ ¥æÂ ©â ¥æßàØ·¤ çßàæðáÌæ ·Ô¤ ç·¤âè Öè Öæ» ·Ô¤ âæÍ ÀðÇ¸ÀæÇ¸
·¤ÚUÙæ ¿æãÌð ãñ´, Ìô ·¤ëÂØæ âæßÏæÙ ÚUãð´Ð

ÎêâÚUè â×SØæ Øã ãñ ç·¤ ·¤éÀ °ðâè ¥æÏæÚUÖêÌ  ¥ßÏæÚUÙæ ãñ Áô ç·¤âè ¥Ùé‘ÀðÎ ×ð´ Ùãè´ ãñ, Áñâð
â´çßÏæÙ ·¤è âßôü‘¿Ìæ [supremacy of constitution] ã×ð´ ·¤ãæ¡ ç×Üè, â´çßÏæÙ ·Ô¤
ç·¤âè ÂýæßÏæÙ ×ð´ §âð Ùãè´ çÜ¹æ ãñÐ ã× §âð §â Ì‰Ø âð Âýæ# ·¤ÚUÌð ãñ´ ç·¤ Øã °·¤ Ò×êÜ ×æÙ·¤Ó
(Grundnorm) ãñ, Øã °·¤ ÕéçÙØæÎè çß¿æÚU ãñ, Áô âÖè ·¤æÙêÙô´ âð ª¤ÂÚU ãñÐ ¥×ðçÚU·¤è
â´çßÏæÙ ×ð´ Øã çÙçãÌ [grounded] ãñ, ¥Ùé‘ÀðÎ VI, Áô ·¤ãÌæ ãñ ç·¤ â´çßÏæÙ ¥õÚU §â·Ô¤
¥´Ì»üÌ ÕÙæ° »° ·¤æÙêÙ Îðàæ ·Ô¤ âßôü‘¿ ·¤æÙêÙ ãô´»ðÐ ÖæÚUÌ ·Ô¤ â´çßÏæÙ ×ð´ °ðâæ ·¤ô§ü ¥Ùé‘ÀðÎ Ùãè´
ãñÐ â´ÖßÌÑ ×êÜ â´ÚU¿Ùæ ·Ô¤ßÜ ¥Ùé‘ÀðÎ ·Ô¤ â×êãô´ ×ð´ ãè Ùãè´, ÕçË·¤ çâhæ´Ìô´ ×ð´ Öè Âæ§ü Áæ
â·¤Ìè ãñÐ

§´çÎÚUæ »æ´Ïè  ×æ×Üæ ¥õÚU ¥æÂæÌ·¤æÜ ·Ô¤ ÂýÖæß [Indira Gandhi case and Impact

of Emergency]

·Ô¤àæßæÙ´Î ×æ×Üæ ·Ô¤ ÕæÎ Áô ÂãÜæ ×æ×Üæ ¥æØæ ßã §´çÎÚUæ »æ´Ïè ×æ×Üæx| ãñÐ Ù° ¥Ùé‘ÀðÎ
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xw~Ax} ·¤ô x~ßð´ â´àæôÏÙ âð ÁôÇ¸·¤ÚU ·¤éÀ ©„ð¹ÙèØ ç·¤Øæ »Øæ ÍæÐ ÂýÏæÙ×´˜æè ¥õÚU SÂè·¤ÚU ·¤ô
·¤æÙêÙ âð ª¤ÂÚU ÚU¹æ »ØæÐ  ¥»ÚU ÂýÏæÙ×´˜æè Øæ SÂè·¤ÚU ·¤æ ¿éÙæß ãôÌæ ãñ, Ìô ¥ÎæÜÌ §â×ð´
Î¹Ü´ÎæÁè [ãSÌÿæðÂ]  Ùãè´ ·¤ÚU â·¤Ìè Íè, ÕçË·¤ ¥»ÚU ·¤ô§ü ¥ÎæÜÌ §â×ð´ Î¹Ü´ÎæÁè  ·¤ÚUÌè,
Ìô ·¤ô§ü Öè ·¤æÙêÙ ¥Õ ¥ÂèÜ ×ð´ Üæ»ê Ùãè´ ãôÌæÐ §â ×æ×Üð ×ð´ Âæ¡¿ô´ ‹ØæØæÏèàæ °·¤×Ì Íð ç·¤
Øã x~ßæ¡ â´àæôÏÙ »ÜÌ ãñ. ×êÜ â´ÚU¿Ùæ ·¤æ ©ÂØô» ·¤ÚU·Ô¤ §âð ¥Ü»-¥Ü» ÎëçC·¤ô‡æô´ ÂÚU
¹æçÚUÁ ·¤ÚUÙð ×ð´ ×éBØ ‹ØæØæÏèàæ ÚUð ·¤æ ÎëçC·¤ô‡æ àææØÎ âÕâð ÃØæÂ·¤ ÎëçC·¤ô‡æ ÍæÐ Áãæ¡ Ì·¤
â´çßÏæÙ çÙ·¤æØ [constituent body] ·¤æ â´Õ´Ï ãñ, ©‹ãô´Ùð ·¤ãæ ç·¤ ãæ¡ â´çßÏæÙ çÙ·¤æØ
â´âÎ âð ª¤ÂÚU ãñ, âßôü‘¿ ‹ØæØæÜØ âð ª¤ÂÚU ãñ, ÚUæ’Ø ·Ô¤ âÖè ¥´»ô´ âð ª¤ÂÚU ãñ ¥õÚU ßã Áô ¿æãð
·¤ÚU â·¤Ìæ ãñ, Üðç·¤Ù ¥´ÌÌÑ ØçÎ ßã ç·¤âè çÙ‡æüØ ·¤ô ÚUg ·¤ÚUÙð Áæ ÚUãæ ãñ, Áô ßã ·¤ÚU â·¤Ìæ
ãñ, Ìô ©âð ·¤æÙêÙ Üæ»ê ·¤ÚUÙæ ãô»æÐ ¥õÚU Øãæ¡ ßã ·¤éÀ Öè Üæ»ê Ùãè´ ·¤ÚU ÚUãæ Íæ, §âçÜ° ×éBØ
‹ØæØæÏèàæ ·Ô¤ ¥ÙéâæÚU Øãæ¡ Ò·¤æÙêÙ ·Ô¤ àææâÙÓ [rule of law] ·¤è ¥ßÏæÚU‡ææ âæ×Ùð ¥æÌè ãñÐ
â´àæôÏÙ Üæ»ê ·¤ÚUÙð ·Ô¤ çÜ° ·¤ô§ü ·¤æÙêÙ Ùãè´ Íæ, ¥ÌÑ Øã  ¥âæ´çßÏæçÙ·¤ ÍæÐ ‹ØæØæÏèàæ
‹ØæØ×êçÌü ã´âÚUæÁ ¹óææ Ùð ÂæØæ ç·¤ Øã Üô·¤Ì´˜æ [democracy] ·Ô¤ ×êÜ çâhæ´Ì ÂÚU ã×Üæ
·¤ÚUÌæ ãñ €UØô´ç·¤ SßÌ´˜æ ¥õÚU çÙcÂÿæ ¿éÙæßô´ [free and fair elections] ·¤è ¥ßÏæÚU‡ææ ÂÚU
¥æ·ý¤×‡æ ç·¤Øæ »Øæ Íæ, Îô ÃØçQ¤Øô´ ·¤ô ·¤æÙêÙ âð ª¤ÂÚU ÚU¹æ »Øæ Íæ ¿æãð ßã ¿éÙæß ÂçÚU‡ææ×
ç·¤ÌÙæ Öè ¥Ùéç¿Ì €UØô´ Ù ãôÐ §âçÜ° ©‹ãô´Ùð Üô·¤Ìæ´ç˜æ·¤ çâhæ´Ì ·¤æ ¥æÏæÚU ÕÙæØæÐ ‹ØæØ×êçÌü
×ñ‰Øê ·¤æ ¥æÏæÚU Íæ ç·¤ â´ƒæÅU·¤ çÙ·¤æØ [constituent body] §ÌÙæ Òsui generisÓ ãñ
ç·¤ ßã ×æ×Üô´ ·¤æ çÙ‡æüØ ·¤ÚUÙð ×ð´ âÿæ× Ùãè´ ãñÐ §â·Ô¤ âæÍ ãè °·¤ ÕãéÌ ãè çÎÜ¿SÂ È¤éÅUÙôÅU
çÎØæ »Øæ ãñ, çÁâð ¥æÂ âÖè ·¤ô ÂÉ¸Ùæ ¿æçã°, Áãæ¡ °·¤ çÕÜ ¥æòÈ¤ ¥ÅUð´ÇÚU ·¤æ ß‡æüÙ ç·¤Øæ »Øæ
ãñ, Áô v{~{ ×ð´ ÈÔ¤Ùçß·¤ Ùæ×·¤ °·¤ ÃØçQ¤ ·Ô¤ ç¹ÜæÈ¤ ÂæçÚUÌ ç·¤° »° ¥õÚU ©Ù·Ô¤ ¥ÙéâæÚU Øã
çÕÜ ¥æòÈ¤ ¥ÅUð´ÇÚU °·¤ çßÏæØè çÙ‡æüØ ·¤è ÌÚUã ãñÐ âÖè çßÏæØ·¤ ‹ØæØæÏèàæ ·Ô¤ M¤Â ×ð´ ÕñÆÌð ãñ´,
¥æÚUôÂè ·¤ô ·¤ÅUƒæÚUð ×ð´ ¹Ç¸æ ç·¤Øæ ÁæÌæ ãñ, ¥æÚUôÂ ©â·Ô¤ âæ×Ùð ÚU¹ð ÁæÌð ãñ´ ¥õÚU çÈ¤ÚU ßã ©Ù·Ô¤
âæ×Ùð ¥ÂÙæ Õ¿æß ÚU¹Ìæ ãñÐ ßã ©â ÎëàØ ·¤æ ß‡æüÙ ·¤ÚUÌð ãñ´, Áô ÈÔ¤Ùçß·¤ ÅþæØÜ ×ð´ ãé¥æ; Õð¿æÚUæ
ÈÔ¤Ùçß·¤ ·¤éÀ ÕæÌ ÚU¹ ÚUãæ Íæ, Üô» ¥æÂâ ×ð´ ÕæÌð´ ·¤ÚU ÚUãð Íð, ©âð Ùãè´ âéÙ ÚUãð ÍðÐ çßÏæØ·¤
¥´ÎÚU-ÕæãÚU ¿Üð ÁæÌð ãñ´, â´ÿæðÂ ×ð´ ·¤ãð´ Ìô ©Ù·Ô¤ ‹ØæØæÏèàæô´ Ùð ©Ù·¤è ÂÚUßæã Ùãè´ ·¤è ¥õÚU Õð¿æÚUð
·¤ô ×õÌ ·¤è âÁ¸æ Îè »§ü, ¥õÚU Øã àææØÎ ¥æç¹ÚUè çÕÜ ¥æòÈ¤ ¥ÅUð´ÇÚU ×ð´ âð °·¤ ÍæÐ Øãè ßÁã
ãñ ç·¤ v®® âæÜ ÕæÎ Üæ»ê ãé° ¥×ðçÚU·¤è â´çßÏæÙ ×ð´ SÂC M¤Â âð ·¤ãæ »Øæ Íæ ç·¤ ·¤ô§ü Öè çÕÜ
¥æòÈ¤ ¥ÅUð´ÇÚU Øæ ex post facto ·¤æÙêÙ ·¤æ´»ýðâ mæÚUæ ÂæçÚUÌ Ùãè´ ç·¤Øæ Áæ°»æÐ §âçÜ°, ÁçSÅUâ
×ñ‰Øê §â çâhæ´Ì ÂÚU ¿Üð »° ç·¤ °·¤ ƒæÅU·¤ çÙ·¤æØ ÚUæ’Ø ·Ô¤ ¥´»ô´ âð ª¤ÂÚU ãôÙð ·Ô¤ ÕæßÁêÎ,
ÃØçQ¤Øô´ ·Ô¤ âæÍ ÃØßãæÚU ·¤ÚUÙæ ÌÍæ çÙ‡æüØ ÂæçÚUÌ ·¤ÚUÙð ·Ô¤ çÜ° âéâç’ÁÌ Ùãè´ ãñÐ Øã àæçQ¤Øô´

38 Article 329A. [Special provision as to elections to Parliament in the case of
Prime Minister and Speaker.].

It was omitted by the Constitution (Forty-fourth Amendment) Act, 1978, s.
36 (w.e.f. 20-6-1979).
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·Ô¤ ÂëÍP¤ÚU‡æ [separation of power] ·¤æ çâhæ´Ì Íæ, çÁâ·¤æ §SÌð×æÜ ©‹ãô´Ùð x~ßð´
â´àæôÏÙ ·¤ô ¹ˆ× ·¤ÚUÙð ·Ô¤ çÜ° ç·¤ØæÐ ÁçSÅUâ Øàæß´Ì ¿´Îý¿êÇ¸ Ùð ¥Ùé‘ÀðÎ vy ·¤ô ©ÆæØæ ¥õÚU
·¤ãæ ç·¤ â×Ìæ ·Ô¤ çâhæ´Ì [principle of equality] ·¤æ ©„´ƒæÙ ç·¤Øæ »Øæ ãñÐ ¥æÂÙð Îô
ÃØçQ¤Øô´ ·¤ô ©ÆæØæ ãñ ¥õÚU ©‹ãð´ ·¤æÙêÙ âð ª¤ÂÚU ÚU¹æ ãñÐ ÂýÏæÙ×´˜æè, SÂè·¤ÚU ¥õÚU ç·¤âè ¥‹Ø
çÙßæüç¿Ì ÃØçQ¤ ·Ô¤ Õè¿ ·¤ô§ü â×ÛæÎæÚUè ÖÚUæ ¥´ÌÚU Ùãè´ ãñÐ x~ ßð´ â´àæôÏÙ ·Ô¤ ¥ÙéâæÚU Áãæ¡ Ì·¤
ÂýÏæÙ×´˜æè ¥õÚU SÂè·¤ÚU ·¤æ ÂýàÙ ãñ, ßãæ¡ ·¤è â×SØæ Ùãè´ ãñ €UØô´ç·¤ ©Ù·Ô¤ ª¤ÂÚU çÙßæü¿Ù â´çãÌæ
Üæ»ê Ùãè´ ãô»è. Áãæ´ Ì·¤ ÎêâÚUô´ ·¤æ â´Õ´Ï ãñ, ¥æÂ·Ô¤ Âæâ °·¤ ¿éÙæß â´çãÌæ ãñ çÁâ·¤æ ÂæÜÙ
ç·¤Øæ ÁæÙæ ¿æçã°Ð Øã ¥´ÌÚU â×Ìæ ·Ô¤ ×õçÜ·¤ çâhæ´Ìô´ ·Ô¤ çßL¤h ãñ.  ÁçSÅUâ Õð» Ùð ÕéçÙØæÎè
Éæ´¿ð ·Ô¤ ÕæÚUð ×ð´ ÕãéÌ ·¤éÀ Ùãè´ ·¤ãæ, Üðç·¤Ù Øã Öè ×ãâêâ ç·¤Øæ ç·¤ ¥»ÚU ßã â´àæôÏÙ ·¤ô
çßàæðá ÌÚUè·Ô¤ âð ÂÉ¸Ìð ãñ´ Ìô ÂýÏæÙ×´˜æè ¥õÚU SÂè·¤ÚU ·¤ô ©ç¿Ì âéÙßæ§ü ·¤æ âæ×Ùæ ·¤ÚUÙæ ÂÇ¸ð»æ ¥õÚU
¥´ÌÌÑ ·¤æÙêÙ ·Ô¤ ¥ÙéâæÚU ¥ÂèÜ ·¤æ çÙ‡æüØ ÜðÙæ ãô»æÐ §âçÜ° ·Ô¤àæßæÙ´Î ·Ô¤ ÕæÎ §â Èñ¤âÜð Ùð
·¤éÀ ÕãéÌ ãè ©„ð¹ÙèØ ÂçÚU‡ææ× çÎ°Ð ¥æÂ·Ô¤ Âæâ ÂãÜð âð ãè Âæ¡¿ ¥Ü»-¥Ü» ÎëçC·¤ô‡æ ¥õÚU
Âæ¡¿ ¥Ü»-¥Ü» çßàæðáÌæ°¡ Íè´ çÁ‹ãð´ ÕéçÙØæÎè ·¤ãæ ÁæÌæ ãñÐ §â·Ô¤ ÕæÎ ç×Ùßæü ç×Ü ·¤æ
çÙ‡æüØx~ [Minerva Mills] ¥æØæÐ yyßð´ â´àæôÏÙ mæÚUæ ÁÙÌæ ÂæÅUèü ·¤è âÚU·¤æÚU ·Ô¤ ×æŠØ× âð
¥Ùð·¤ ¿èÁ ÕÎÜè »§ü Üðç·¤Ù ©Ù·Ô¤ mæÚUæ Áô Ùãè´ ÕÎÜæ »Øæ, ßã âæ´çßÏæçÙ·¤ M¤Â âð Îô ÕãéÌ
×ãˆßÂê‡æü ÂãÜê Íð,y®  ÂãÜæ, ¥Ùé‘ÀðÎ x{} (z) ·Ô¤ ¥ÙéâæÚU ×êÜ â´ÚU¿Ùæ çâhæ´Ì ·¤ô ¹æçÚUÁ
·¤ÚUÙæ, çÁâ×ð´ ×êÜ M¤Â âð ·¤ãæ »Øæ Íæ ç·¤ ×êÜ â´ÚU¿Ùæ Áñâè ·¤ô§ü ¿èÁ Ùãè´ ãñ, ¥õÚU â´âÎ ·¤è
â´çßÏæÙ â´àæôÏÙ ·¤è àæçQ¤ ×ð´ ·¤ô§ü çÙÕü‹ÏÙ Ùãè´ ãñ, ¥õÚU ¥Ùé‘ÀðÎ x{} (y) ·Ô¤ ¥ÙéâæÚU
¥ÎæÜÌ âæ´çßÏæçÙ·¤ â´àæôÏÙ ·¤ô Àê Ùãè´ â·¤Ìè, â´âÎ Ùð Áô ·¤éÀ Öè ·¤ãæ, ßã ¥´çÌ× ãñÐ ÎêâÚUæ,
¥Ùé‘ÀðÎ xvC, çÈ¤ÚU Îô Öæ» ×ð´ çßÖæçÁÌ ãô »Øæ, Ù ·Ô¤ßÜ â´ÂçˆÌ ·Ô¤ ¥çÏ·¤æÚU Áô ¥Ùé‘ÀðÎ
x~(b) ¥õÚU ¥Ùé‘ÀðÎ x~(c) ×ð´ çÙçãÌ Íð, ÕçË·¤ âÖè çÙÎðàæ·¤ çâhæ´Ì, Ìæç·¤ ¥Õ ÁÕ ·¤ô§ü
°ðâæ ·¤æÙêÙ ãô çÁâð ¥æÂ ç·¤âè ÌÚUã çÙÎðàæ·¤ çâhæ´Ì âð ÁôÇ¸ â·Ô¤´, Ìô ßã ¥Ùé‘ÀðÎ vy, v~ ¥õÚU
xv âð ª¤ÂÚU ãôÐ

39 Minerva Mills v. Union of India, AIR 1980 SC 1789. 8G §âð ÙæÙè ÂæÜ·¤èßæÜæ
Îð¹ ÚUãð Íð. ©Ù·Ô¤ ÁêçÙØÚU ×ð´ ·Ô¤ßÜ ÚUôçã´»ÅUÙ ÙÚUè×Ù ·¤ô ãè ç×Ùðßæü ç×Ëâ ·¤è ÕýèÈ¤ Îè »§ü Íè €UØô´ç·¤ §â×ð´
·¤ô§ü Âð×ð´ÅU Ùãè´ Íæ.

40 article 368

(4) No amendment of this Constitution (including the provisions of Part III)
made or purporting to have been made under this article [whether before or
after the commencement of section 55 of the Constitution (Forty-second
Amendment) Act, 1976] shall be called in question in any court on any ground.

(5) For the removal of doubts, it is hereby declared that there shall be no
limitation whatever on the constituent power of Parliament to amend by way
of addition, variation or repeal the provisions of this Constitution under this
article.]
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§âçÜ° ÙæÙè ÂæÜ¹èßæÜæ ywßð´ â´àæôÏÙ ·Ô¤ Õ¿ð ãé° çãSâð ·¤ô ¿éÙõÌè ÎðÙð ·Ô¤ çÜ° ç×Ùßæü ç×Ëâ

yv

·Ô¤ ×æ×Üð ×ð´ ¥ÎæÜÌ ×ð´ ¥æ° ¥õÚU ßã ©â ¿éÙõÌè ×ð´ âÈ¤Ü ÚUãðÐ âÖè Âæ´¿ ‹ØæØæÏèàæô´ Ùð ¥Ùé‘ÀðÎ
x{} (y) ¥õÚU (z) ·¤ô ¹æçÚUÁ ·¤ÚU çÎØæÐ ãæÜæ´ç·¤ ¥æÂ·¤ô ‹ØæØ ·Ô¤ Ì·¤ü ×ð´ ÍôÇ¸æ ¥Ü» ¥´ÌÚU
ç×Üð»æÐ ÁçSÅUâ Ö»ßÌè ·¤æ Ì·¤ü Íæ ç·¤ ¥Ùé‘ÀðÎ x{} (y) ¥õÚU (z) ‹ØæØæÜØ ·¤ô Øã Îð¹Ùð
âð ÚUô·¤Ìð ãñ´ ç·¤ â´àæôÏÙ Âýç·ý¤Øæˆ×·¤ [procedural] M¤Â âð ¹ÚUæÕ ãñ Øæ Ùãè´Ð ©‹ãô´Ùð Áô ·¤ãæ
ßã Øã Íæ ç·¤ ×æÙ ÜèçÁ° ¥Ùé‘ÀðÎ zxyw  ×ð´ â´àæôÏÙ ç·¤Øæ ÁæÙæ Íæ, ¥Ùé‘ÀðÎ zx âèÏð-âèÏð
¥Ùé‘ÀðÎ x{} ·Ô¤ ÂÚU´Ìé·¤ ·Ô¤ ¥´Ì»üÌ ¥æÌæ ãñ ¥õÚU §â·Ô¤ çÜ° ¥æÏð ÚUæ’Øô´ ·Ô¤ ¥Ùéâ×ÍüÙ ·¤è
¥æßàØ·¤Ìæ ãô»èÐ ×æÙ ÜèçÁ° ÚUæcÅþUÂçÌ çÕÙæ ¥Ùéâ×ÍüÙ ·Ô¤ çßÏðØ·¤ ÂÚU ãSÌæÿæÚU ·¤ÚUÌð ãñ´ Ìô
€UØæ ãô»æ? ¥SÌé,  Øã ÂýæßÏæÙ ¥âæ´çßÏæçÙ·¤ ãñÐ ×éBØ ‹ØæØæÏèàæ ¿´Îý¿êÇ¸ Ùð ·¤ãæ ç·¤ ·Ô¤àæßæÙ´Î

Ùð °·¤ çâhæ´Ì ·Ô¤ M¤Â ×ð´ çÙÏæüçÚUÌ ç·¤Øæ ãñ ç·¤ °·¤ ÕéçÙØæÎè â´ÚU¿Ùæ ãñ ©â çâhæ´Ì ·¤æ ÂæÜÙ ç·¤Øæ
ÁæÙæ ¿æçã°Ð Øã ©â çâhæ´Ì ·¤æ ©„´ƒæÙ ·¤ÚUÌæ ãñÐ ¥Ùé‘ÀðÎ xvC ×ð´ çÈ¤ÚU âð ÎÚUæÚU ÂÇ¸ »§üÐ
‹ØæØ×êçÌü Ö»ßÌè ßãæ´ ¥ËÂ×Ì ×ð´ Íð, €UØô´ç·¤ ©‹ãð´ Ü»æ ç·¤ ØçÎ ¥Ùé‘ÀðÎ xvA ßñÏ ãñ ¥õÚU
¥Ùé‘ÀðÎ xvC, Áñâæ ·¤è ßã ×êÜ M¤Â âð ¥çÏçÙØç×Ì Íæ, ßñÏ ÍæÐ Üðç·¤Ù âõÖæ‚Ø âð ã×æÚUð çÜ°
×éBØ ‹ØæØæÏèàæ ¿´Îý¿êÇ¸ ¥õÚU ÌèÙ ¥‹Ø çßmæÙ ‹ØæØæÏèàæ §â çÕ´Îé ÂÚU L¤·Ô¤ ¥õÚU ©‹ãô´Ùð ·¤ãæ ç·¤
¥Ùé‘ÀðÎ vy, v~, ¥õÚU wv ÌèÙô´  ç×Ü·¤ÚU °·¤ Sßç‡æü× ç˜æÖéÁ (Golden Triangle) ÕÙæÌð
ãñ´Ð ©‹ãô´Ùð ·¤ãæ ç·¤ ØçÎ §â Sßç‡æü× ç˜æÖéÁ ·Ô¤ Îô Âÿæô´ ·¤ô ©Ù·¤è ÂýÖæßàæèÜÌæ âð ß´ç¿Ì ·¤ÚUÙð ·¤è
·¤ôçàæàæ ·¤è »§ü, Ìô Áãæ´ Ì·¤ ÕÇ¸è â´BØæ ×ð´ ·¤æÙêÙô´ ·¤æ â´Õ´Ï ãñ, â´çßÏæÙ ÂýÖæçßÌ ãô»æ ¥õÚU
¥Ùé‘ÀðÎ xvC çÁâð ©‹ãô´Ùð â´àæôçÏÌ ç·¤Øæ ãñ, ßã ÂæçÚUÌ Ùãè´ ãô»æÐ °·¤ ¥õÚU ÕãéÌ ×ãˆßÂê‡æü
ÕæÌ Øã ãñ ç·¤ ×éBØ ‹ØæØæÏèàæ ¿´Îý¿êÇ¸, Áñâæ ç·¤ ßã ©â â×Ø ç×Ùßæü ç×Ëâ ×ð´ Íð, Ùð Ù ·Ô¤ßÜ
ÕéçÙØæÎè Éæ´¿ð ·¤ô ÕÙæ° ÚU¹æ »Øæ Íæ, ÕçË·¤ ×êÜ ¥çÏ·¤æÚU ·Ô¤ ÕæÚUð ×ð´ ƒæôçáÌ ç·¤Øæ ç·¤ ßð ©Ù
©gðàØô´ [end] ·¤ô Âýæ# ·¤ÚUÙð ·¤æ °·¤ âæÏÙ [means] Íð Áô  ÙèçÌ çÙÎðàæ·¤ Ìˆßô´  ×ð´ ÕÌæ°
»° Íð.  ÎôÙô´ ×êÜ ¥çÏ·¤æÚU ¥õÚU ÙèçÌ çÙÎðàæ·¤ çâhæ´Ì â×æÙ ×ãˆß ·Ô¤ ÍðÐ ©Ù·¤æ â×‹ßØ·¤æÚUè
çÙßü¿Ù [harmonious construction] ·¤ÚUÙæ ãè ãô»æ. ¥õÚU Øã ÕéçÙØæÎè Éæ´¿ð ·¤æ Öæ»
ãñ çÁâð â´àæôÏÙ ·¤ÚU·Ô¤ ÕÎÜæ Ùãè´ Áæ â·¤Ìæ.

VI. çÙc·¤áü  [Conclusion]

ç×Ùßæü ç×Ü ·ð¤ çÙ‡æüØ  ·Ô¤ ÕæÎ ã×æÚUð Âæâ çÈ¤ÚU âð ·¤§ü È¸¤ñâÜð ¥æ° ãñ´. âÕâð ÂãÜæ ßæ×Ù ÚUæß

yx

[Waman Rao ]·¤æ çÙ‡æüØ Íæ, çÁâð çÈ¤ÚU âð ×éBØ ‹ØæØæÏèàæ ¿´Îý¿êÇ¸ Ùð çÙÏæüçÚUÌ ç·¤Øæ Íæ,
çÁâ×ð´ ×êÜ M¤Â âð ÌñØæÚU ç·¤° »° ¥Ùé‘ÀðÎ xvA, xvB, xvC ·¤ô ¿éÙõÌè Îè »§ü Íè. ©Ù âÖè
·¤ô ·Ô¤ßÜ °·¤ àæÌü ·Ô¤ ¥ÏèÙ ßñÏ ¥õÚU âæ´çßÏæçÙ·¤ ÕÚU·¤ÚUæÚU ÚU¹æ »Øæ Íæ, ç·¤ wy ¥ÂýñÜ v~|x
·Ô¤ ÕæÎ â´âÎ Ùõßè´ ¥Ùéâê¿è ×ð´ ·¤æÙêÙô´ ·¤ô ÇæÜÙæ ÁæÚUè ÚU¹Ìè ãñ, Ìô ãÚU °ðâæ â´àæôÏÙ ¥Õ §â

41 Minerva Mills v. Union of India, AIR 1980 SC 1789.

42 Art. 53-Executive power of the Union.

43 Waman Rao v Union of India, (1981) 2 SCC 362.
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¥æÏæÚU ÂÚU ÂÚUèÿæ‡æ ·Ô¤ çÜ° ©ˆÌÚUÎæØè ãô»æ ç·¤ Øã ×êÜ â´ÚU¿Ùæ ·¤æ ©„´ƒæÙ ·¤ÚUÌæ ãñÐ

ÌèâÚUæ ×æ×Üæ Áô °·¤ ç˜æßð‡æè [trilogy] ·¤ô ÂêÚUæ ·¤ÚUÌæ ãñ [ç×Ùßæü ç×Ü, ßæ×Ù ÚUæß ·Ô¤ âæÍ]
ßã °·¤ ÕãéÌ ãè çÎÜ¿SÂ È¸¤ñâÜæ, Öè× çâ´ãÁèyy ·Ô¤ Ùæ× âð ÁæÙæ ÁæÌæ ãñ, Áãæ¡ àæãÚUè Öêç×
âèçÜ´» ¥çÏçÙØ×, v~|{ [UUrban Land (Ceiling and Regulation) Act, v~|{]
·¤ô ¿æÜèâßð´ â´çßÏæÙ â´àæôÏÙ mæÚUæ  Ùõßè´ ¥Ùéâê¿è ×ð´ ÇæÜð ÁæÙð âð  °·¤ ¿éÙõÌè ¹Ç¸è ãô »§ü ÍèÐ
Õãé×Ì Ùð çÙ‡æèüÌ ç·¤Øæ ç·¤ Øã ·¤æÙêÙ ßñÏ ãñ ¥õÚU ÕéçÙØæÎè Éæ´¿ð ·¤æ ©„´ƒæÙ Ùãè´ ·¤ÚUÌè. Øã
¥Ùé‘ÀðÎ x~(b and c) ·¤ô ¥æ»ð ÕÉæÙð ×ð´  âãØô»è ãñ. Üðç·¤Ù âÖè Âæ¡¿ ‹ØæØæÏèàæ §â ÕæÌ ÂÚU
âã×Ì Íð ç·¤ àæãÚUè Öêç× âèçÜ´» ¥çÏçÙØ× ç·¤ ÏæÚUæ w| (v)¥âæ´çßÏæçÙ·¤ Íè. §â ÏæÚUæ ×ð´
Õâ §ÌÙæ ãè ·¤ãæ »Øæ Íæ ç·¤ ØçÎ ¥æÂ v® ßáü ·¤è ¥ßçÏ ·Ô¤ ÖèÌÚU àæãÚUè Öêç× ·¤ô ãSÌæ´ÌçÚUÌ
·¤ÚUÙæ ¿æãÌð ãñ´ Ìô ¥æÂ·¤ô °ðâæ ·¤ÚUÙð ·Ô¤ çÜ° âÿæ× ÂýæçÏ·¤æÚUè ·¤è ¥Ùé×çÌ ÜðÙè ãô»èÐ âÖè Âæ´¿ô´
Ùð §âð »ÜÌ ×æÙæ ¥õÚU ÎéÖæü‚Ø âð §â ×égð ÂÚU  ©Ù×ð´ âð ÌèÙ Ùð ·¤ô§ü  ·¤æÚU‡æ Ùãè´ çÎØæ  ãñÐ ×éBØ
‹ØæØæÏèàæ ¿´Îý¿êÇ¸ ¥ÂÙð çÙ‡æüØ ·Ô¤ ¥´Ì ×ð´ ‹ØæØ×êçÌü ·¤ëc‡ææ¥ÄØÚU  âð âã×Ì Íð ¥õÚU ‹ØæØ×êçÌü
·¤ëc‡ææ¥ÄØÚU Ùð ¥ÂÙð çÙ‡æüØ ·Ô¤ ¥´Ì ×ð´ °·¤ â´çÿæ# çÙ‡æüØ ÂÚU ãSÌæÿæÚU ç·¤° çÁâ×ð´ ßð ×éBØ
‹ØæØæÏèàæ ¿´Îý¿êÇ¸ âð âã×Ì Íð ¥õÚU ÎôÙô´ âã×Ì Íð ç·¤ ÏæÚUæ w| (v) ·¤ô ÚUg ·¤ÚU çÎØæ Áæ°»æ
Üðç·¤Ù ·¤ô§ü ·¤æÚU‡æ Ùãè´ çÎØæÐ §âçÜ° ·¤æÚU‡æô´ ·Ô¤ çÜ° ã×ð´ ¥ËÂâ´BØ·¤ ‹ØæØæÏèàæô´ ·Ô¤ Âæâ
ÁæÙæ ãô»æÐ [Áô ÏæÚUæ w| (v) ·¤ô Üð·¤ÚU Õãé×Ì ·Ô¤ âæÍ Íð]Ð  ‹ØæØ×êçÌü ° Âè âðÙ Ùð â´ÂçˆÌ ·Ô¤
Ì·¤ü ·¤æ ©ÂØô» ×êÜ â´ÚU¿Ùæ ·Ô¤ çãSâð ·Ô¤ M¤Â ×ð´ ç·¤ØæÐ ‹ØæØ×êçÌü ¹óææ §ââð âã×Ì Ùãè´  Íð ¥õÚU
‹ØæØ×êçÌü ÌéÜÁæÂéÚU·¤ÚU Ùð ¥Ùé‘ÀðÎ vy ·¤æ â´ÎÖü ç·¤ØæÐ §âçÜ° ã× çÈ¤ÚU âð ÂãÜð SÍæÙ ÂÚU ¥æ
»° ãñ´, ·¤ô§ü Ùãè´ ÁæÙÌæ ç·¤ ©â ÏæÚUæ ·¤ô ßæSÌß ×ð´ ·ñ¤âð ÚUg ç·¤Øæ »ØæÐ ©â çÙ‡æüØ ·Ô¤ ÕæÎ ã×æÚUð
Âæâ ·¤éÀ çÙ‡æüØ Öè ¥æ°, çÁâ×ð´ ‹ØæçØ·¤ â×èÿææ ·¤è ¥ßÏæÚU‡ææ ©ÖÚU ·¤ÚU ¥æ§ü ãñÐ

çßçÖóæ â´àæôÏÙô´ ×ð´ âð °·¤ âæ´Õæ ×êçÌü ×æ×Üæyz  [Sambamurthy]  ×ãˆßÂê‡æü ãñ. (¥Ùé‘ÀðÎ
x|vBy{) ¥õÚU v~~| ×ð´ ¿´Îý ·¤é×æÚU ×æ×Üæy|  Öè ãñ Áãæ¡ ywßð´ â´àæôÏÙ ·¤æ °·¤ çãSâæ Øã ·¤ãÌð

44 Maharao Sahib Shri Bhim Singhji v. Union of India 1981 (1) SCC 166.

45 Sambamurthy v. State of Andhra Pradesh, AIR 1967 SC 663.

46 The Constitution of India, art. 371B.

47 L. Chandrakumar v. Union of India, AIR 1997 SC 1125. (1) Article
323A(2)(d) or Article 323A(3)(d) of the Constitution of India, totally exclude
the jurisdiction of ‘all courts’, except that of the Supreme Court under Article
136.  It runs counter to the power of judicial review under Articles 226/227
and Article 32 of the Constitution because article 226, 227 are part of basic
structure theory.

(2) The Tribunals, constituted under Article 323A or 323B possess the
competence to test the constitutional validity of a statutory provision/rule.
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ãé° ¹æçÚUÁ ·¤ÚU çÎØæ »Øæ ç·¤ ¥Ùé‘ÀðÎ xwxB y} Áô ¥Õ ¥Ùé‘ÀðÎ ww{ ¥õÚU ww|y~  ·Ô¤ ¥´Ì»üÌ
©‘¿ ‹ØæØæÜØô´ ·¤ô ÂýçÌSÍæçÂÌ ·¤ÚUÙð ßæÜð ‹ØæØæçÏ·¤ÚU‡æô´ ·¤è ÕæÌ ·¤ÚUÌæ ãñ, ßã âæ´çßÏæçÙ·¤ M¤Â
âð ¹ÚUæÕ ãñÐ Øã ã×æÚUð çÜ° °·¤ ÙßèÙ ¥õÚU ×ãˆßÂê‡æü çâhæ´Ì ãñÐ §â Âý·¤æÚU °·¤ ¥õÚU â´·¤ËÂÙæ
¥ÍæüÌ ‹ØæçØ·¤ â×èÿææ [judicial review] ¥Õ ã×æÚUð â´çßÏæÙ ·¤è ×êÜ â´ÚU¿Ùæ ·¤æ Öè
çãSâæ ãñÐ ¥´Ì ×ð´ ¥æ§ü ¥æÚU ·¤ô°Ëãô ×æ×Üæz®  ãñ, §âð ©â ç˜æßð‡æè [trilogy of Minerva
Mills, Wamon Rao and Bhim Singh ji] ·¤ô ¥æ»ð ÕÉ¸UæÙæ Íæ. Üðç·¤Ù ßã ¥‹Ø
â×SØæ°´ ÂñÎæ ·¤ÚUÌæ ãñÐ ãæÜæ´ç·¤ §âÙð §â Ì‰Ø ·¤ô ×æ‹ØÌæ Îè Íè ç·¤ ×êÜ ¥çÏ·¤æÚU ×êÜ â´ÚU¿Ùæ
·¤æ çãSâæ ãñ´,zv  §âÙð Îô-SÌÚUèØ ÂÚUèÿæ‡æ ÂýSÌæçßÌ ç·¤Øæ ¥õÚU ·¤ãæ ç·¤ ÂãÜè ÕæÌ Áô ¥æÂ·¤ô
ÂêÀÙè ¿æçã° ßã Øã ãñ ç·¤ €UØæ ·¤ô§ü çßàæðá ·¸¤æÙêÙ ç·¤âè çßàæðá ×êÜ ¥çÏ·¤æÚU ·¤æ ©„´ƒæÙ ·¤ÚUÌæ
ãñ, ¥»ÚU ÁßæÕ ãæ¡ ãñ, Ìô ¥æÂ ÎêâÚUð ÂÚUèÿæ‡æ ÂÚU Áæ°¡, ç·¤ €UØæ Øã ¥Õ ×êÜ â´ÚU¿Ùæ ·¤æ ©„´ƒæÙ
·¤ÚUÌæ ãñÐ ØçÎ ×êÜ ¥çÏ·¤æÚU ÂãÜð âð ãè ×êÜ â´ÚU¿Ùæ ·¤æ çãSâæ ãñ´ Ìô ÎêâÚUð ÂÚUèÿæ‡æ ·¤æ âßæÜ
ãè ·¤ãæ¡ ãñÐ ã× çßçÖóæ ¥ßÏæÚU‡ææ¥ô´ ×ð´ ¹ô·¤ÚU ÚUã »° ãñ´Ð ØçÎ ¥æÂ ×éÛæâð ÂêÀð´, Ìô ×ñ´ ©ˆÌÚU Îê´»æ
ç·¤ ×æÙ ÜèçÁ° ç·¤ ãæÍè ·¤ô { Ùð˜æãèÙô´  ·Ô¤ âæÍ ÀôÇ¸ çÎØæ »Øæ ãñ Ìô ãÚU ·¤ô§ü ¥ÂÙè-¥ÂÙè
ÎëçC âð ©â·¤è ÃØßSÍæ ·¤ÚUð»æÐ ¥æÏæÚUÖêÌ â´ÚU¿Ùæ [ÕéçÙØæÎè  Éæ´¿æ ]·¤éÀ ßñâæ ãè ãñÐ ¥æàææ ãñ
ç·¤ ¥æÙð ßæÜð çÎÙô´ ×ð´ ·¤éÀ Âý·¤æàæ ¥õÚU ÎëçC ÕéçÙØæÎè Éæ´¿ð ·¤è Âã¿æÙ ·Ô¤ çÜ° ç×Üð»è.

48 The Constitution of India, art. 323B.

49 The Constitution of India. arts. 226, 227.

50 I. R. Coelho v. State of Tamil Nadu, AIR 1999 SC 3179.

51 This sentence of Justice Nariman needs greater attention because the first
point of conclusion of IR Coelho case states that”(i) A law that abrogates or
abridges rights guaranteed by Part III of the Constitution may violate the
basic structure doctrine or it may not.” This seems inconsistent.
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