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EXPLORING THE CONTOURS OF CONSTITUTIONAL
MORALITY UNDER THE CONSTITUTION OF INDIA

Amar Pal Singh & Shivani Chanhan®

Abstract

Constitutional morality has been understood in a different sense in a varied context
of cases. While tracing the idea of what Ambedkar implied by the term,
constitutional morality to the present interpretations of judicial decisions, the
scope of the term has taken a very wide sweep covering substantive as well as
formal aspects of constitutional values. The present paper has briefly delved into
the discussion, commencing with an attempt to decode what constitutional morality
is, how it is different from public morality and the application of this doctrine in
various recent judgments of the Supreme Court.

I. Introduction
II. Constitutional Morality v. Public Morality
III. Interpretations
IV. Judicial Engagement with Constitutional Morality
V. Conclusion
I. Introduction

THE CONCEPT of constitutional morality is an abstract concept that has been
functioning as a background reinforcement of constitutional thought but has seldom
been elaborately discussed. Especially in the Indian context, apart from a few
scattered mentions here and there, there hasn’t been a serious engagement with the
idea until the recent rulings of the Supreme Court on pertinent questions of equality,
freedom, liberty and administration, among others. Constitutional morality, while
not explicitly enshrined in the constitutions around the world, has been a concept
that has guided the evolution of constitutional interpretation through changing
times, in keeping with the most basic principles and commitments of the State and

*  The first author is the Dean and Professor of Law, University School of Law and Legal
Studies, GGSIP University, New Delhi. The second author has obtained her LL.M. in Criminal
Law from the Indian Law Institute, New Delhi.
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its governing paraphernalia. Thus, like constitutionalism, constitutional morality
may also be put in the realm of meta-law that guides the constitution and its
interpretation like a lighthouse. Perhaps the most appropriate articulation of this
idea was done by the Supreme Court in Mangj Narula, wherein, Dipak Misra, J.
enunciated that:!

The principle of constitutional morality basically means to bow down
to the norms of the Constitution and not to act in a manner which
would become violative of the rule of law or reflectible of action in
an arbitrary manner. It actually works at the fulcrum and guides as a
laser beam in institution building, The traditions and conventions have
to grow to sustain the value of such a morality. The democratic
values survive and become successful where the people at large and
the persons-in-charge of the institution are strictly guided by the
constitutional parameters without paving the path of deviancy and
reflecting in action the primary concern to maintain institutional integrity
and the requisite constitutional restraints. Commitment to the
Constitution is a facet of constitutional morality.

Constitutional laws must base themselves on the substratum of constitutional
morality, in order to be effective. As Andre Béteille has noted that:?

In the absence of constitutional morality, the operation of a
constitution, no matter how carefully written, tends to become
arbitrary, erratic and capricious. It is not possible in a democratic
order to insulate completely the domain of law from that of politics.
A constitution such as ours is expected to provide guidance on what
should be regulated by the impersonal rule of law and what may be
settled by the competition for power among parties, among factions
and among political leaders.

Thus, it is essential that there is an infusion of principles of constitutional morality
within all institutions and instrumentalities of the State, including legislators, judges,
lawyers, ministers, civil servants, writers and public intellectuals to ensure that the
Constitution doesn’t become a play-thing of power brokers.?

The first mention of constitutional morality in Indian context goes back to the
Constituent Assembly Debates, where Dr. B. R. Ambedkar went beyond the

1 Manoj Narula ~. Union of India, (2014) 9 SCC 1 at para 64, hereinafter referred to as Manoj
Narula. 1t was a constitution bench judgment. (Elaborately discussed in the later sections).

2 Andre Béteille, “Constitutional Morality” 43(40) Economic & Political Weekly 36 (2008).

3 Ibid.
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fundamental ideals of constitution and justified the inclusion of administrative
details in the text. Invoking the Greek historian, George Grote, he quoted:

The diffusion of constitutional morality, not merely among the
majority of any community but throughout the whole, is the
indispensable condition of a government at once free and peaceable;
since even any powerful and obstinate minority may render the
working of a free institution impracticable, without being strong
enough to conquer ascendency for themselves.*

Skeptical of the sentiment of democracy in the newly independent India, he
explained the context of his invocation of these words thus:’

By constitutional morality Grote meant “a paramount reverence for
the forms of the Constitution, enforcing obedience to authority acting
under and within these forms yet combined with the habit of open
speech, of action subject only to definite legal control, and unrestrained
censure of those very authorities as to all their public acts combined
too with a perfect confidence in the bosom of every citizen amidst
the bitterness of party contest that the forms of the Constitution will
not be less sacred in the eyes of his opponents than in his own.”

He emphasized on not only on the substantial but the formal requirement of
constitutional morality to pervade in the structure of democracy and argued for
establishment of the structural tenets in the constitution itself at the very bedrock.®

While everybody recognizes the necessity of the diffusion of
Constitutional morality for the peaceful working of a democratic
Constitution, there are two things interconnected with it which are
not, unfortunately, generally recognized. One is that the form of
administration has a close connection with the form of the
Constitution. The form of the administration must be appropriate
to and in the same sense as the form of the Constitution. The other
is that it is perfectly possible to pervert the Constitution, without
changing its form by merely changing the form of the administration
and to make it inconsistent and opposed to the spirit of the
Constitution. It follows that it is only where people are saturated
with Constitutional morality such as the one described by Grote the
historian that one can take the risk of omitting from the Constitution

4 George Grote, History of Greece (Harper & Brothers, New York, 1880).
5 VII, Constituent Assembly Debates, (November 4, 1948).
6 Ibid.
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details of administration and leaving it for the Legislature to prescribe
them. The question is, can we presume such a diffusion of
Constitutional morality? Constitutional morality is not a natural
sentiment. It has to be cultivated. We must realize that our people
have yet to learn it. Democracy in India is only a top-dressing on an
Indian soil, which is essentially undemocratic.

Indian society, at the inception of the new democratic order, was a society of
castes and communities and thus, he felt an inherent lack of a living democratic
tradition in its people. In these circumstances, he argued, it was wiser not to trust
the Legislature to prescribe forms of administration and thus their incorporation
in the Constitution became essential. It is true that the Constitution provided a legal
framework and this legal framework was a necessary condition for the
transformation of the Indian society. However, by no means was it sufficient. It
could not by itself conjure into existence the attitudes, dispositions and sentiments,
without which, the transformation could hardly be effective.

This absence of democratic traditions was why, unlike mature democracies which
functioned on a consensus as to how institutions must operate, provisions had to
be laid down in greater detail.” No wonder the Indian constitution is regarded as
the world’s bulkiest constitution. The idea was that the stronger the presence of
constitutional morality, the less need there would be to put everything down in
black and white. This was the first attempt at laying down a clear distinction that
between a constitutional democracy and a populist democracy. The Supreme Court,
in its recent judgments has taken this concept further, as is covered in the later
sections.

It is notable to understand the idea of constitutional morality in the substantial
sense, as distinct from its application in a formal sense. Pratap Bhanu Mehta has, in
fact, argued that Ambedkar’s whole emphasis on constitutional morality pertained
to its formal aspect, much different from its contemporary usage. Surely, being
governed by a constitutional morality entails being governed by all its substantive
morals. For instance, one of the elements of modern constitutional morality is the
principle of non-discrimination.

Viewed from this perspective, constitutional morality is the morality of the
constitution. However, there was a second usage that Ambedkar was more familiar
with in its 19" century provenance:®

Supra note 2.
8  Pratap Bhanu Mehta, “What is Constitutional Morality?”, We The People: a symposinm on the
Constitution of India after 60 years, 1950-2010, (2010), available at: https://www.india-

seminar.com/2010/615/615 pratap bhanu mehta.htm (last visited on October 24, 2019).
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In this view, constitutional morality refers to the conventions and
protocols that govern decision-making where the constitution vests
discretionary power or is silent...For Grote, the central elements of
constitutional morality were freedom and self-restraint. Self-restraint
was a precondition for maintaining freedom under properly
constitutional government.

According to this second element of constitutional morality, the recognition of
plurality in its deepest for was only possible if constitutional forms were respected,
and this could happen only when a genuinely non-violent mode of political action
can come into being, “What the parties have to agree to, as Ambedkar recognizes
over and over, is an allegiance to a constitutional form, not an allegiance to a
particular substance.”

The idea was, thus, to look at Constitution not as a noun but as the adverbial
practice that it entailed. For Mehta, this was the core of constitutional revolution:’

...1t was an association sustained not by a commonality of ends, or
unanimity over substantive objectives (except at perhaps a very high
level of generality). It was rather a form of political organization
sustained by certain ways of doing things. It was sustained not so
much by objectives as by the conditions through which they were
realized. This was the core of constitutional morality.

At this juncture, it is essential to make a difference between the idea
of constitutional morality as being very distinct from public morality
and devoid of its populist burdens.

II. Constitutional Morality v. Public Morality

The principle of constitutional morality has not much been engaged with in Indian
jurisprudence until its very recent acquisition by the Courts as a device in its tool-
belt of reasoning. The idea is that State cannot really enforce standards of morality
according to the popular notions and infringe on the rights of individuals guaranteed
by the constitution unless there is a strict necessity, based on constitutional principles
alone.

Public morality, as explained in Nag Foundation, affirming the Wolfenden Committee’s

stand, “is often no more than the expression of revulsion against what is regarded

as unnatural, sinful or disgusting.”"

9 Ibid.

10 Nag Foundation v. Government of NCT, 160 (2009) DLT 277 at para 806, bereinafter referred to as
Naz Foundation. For brevity, the concept of constitutional morality under Indian cases has been
confined to Naz in this section. Further case discussion is covered under section IV,
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More often than not, in interpreting the constitution, judges engage in moral
reasoning, and given the differing opinions prevalent amongst people on moral
issues, a number of questions arise. In Common Law, Jeremy Waldron and Wilfrid
J. Waluchow seem to take diametrically opposite stands. As Huscroft explains it:"!

Waldron notes that philosophers ascribe a wider meaning to the term
moral reasoning than do legal philosophers and lawyers. Philosophers
are concerned with morality as a subset of ethical reasoning, normative
reasoning, or practical reasoning, whereas legal philosophers and
lawyers may simply use the term to refer to anything other than black-
letter legal reasoning, Waldron thinks the distinction between wider
philosophical and narrower legal senses of morality may be important.
Judges operate in the realm of government and in the context of
political issues; they decide for society rather than simply as individuals.
The question, then, is whether the philosopher’s conception of moral
reasoning is appropriate for the sort of practical reasoning with which
judges must be concerned.

Waldron appears to believe that application of law and moral reasoning are separate
and distinct realms and can be separated cleanly. It is not pure moral reasoning but
legal reasoning that the judges engage in. For Waldron, everyone agrees on at least
some morally important issues, and these must thus be addressed by the legislature
as legislatures are not constrained by legalisms of text doctrine and precedent that
“flow from authoritative legal text such as constitutions.” This is, of course, subject
to judicial review, but it is not apposite for the courts to discuss philosophical
ideals even if certain moral components may arise in the course of legal reasoning,
Thus, there are two ideals of moral reasoning in the name of society: legislative
and judicial. Waldron seems to privilege the former over the latter.'”

On the other hand, Waluchow’s conception is that there exists a set of moral
norms that are reflected in the community’s constitutional law and institutions, and
ascertaining the community’s true moral commitments is not significantly different
from what judges normally do in common law cases. Although an overlapping
consensus in the moralities may exist in multi-cultural societies, these vague
commitments, when translated into bills of rights, become controversial. To quote:"?

11 Grant Huscroft (ed.), Expounding the Constitution: Essays in Constitutional Theory 2-5 (Cambridge
University Press, New York, 2008).

12 1bid.

13 WJ. Waluchow, “Constitutional Morality and Bills of Rights”, in Grant Huscroft (ed.), Expounding
the Constitution: Essays in Constitutional Theory 65-92 (Cambridge University Press, New York,
2008).
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Having made commitments to constitutional morality, members of
the community will, from time to time, embrace opinions that are at
odds with their broader commitments, properly understood...This
problem is uncontroversial when speaking of personal morality, yet
it becomes controversial when moral rights acquire legal force in bills
of rights. Judges are often criticized for making decisions at odds
with the community’s current moral views. It is forgotten that their
decisions are designed to give effect not to the community’s moral
views or opinions, but instead to the larger commitment the
community has made to its constitutional morality...

Giving the example of same-sex marriages, he illustrates that their opponents fail
to understand their own constitutional commitments. Thus, Waluchow is content
to have the judges “fill the gaps” while ascertaining the community’s true moral
commitments and regards common law methodology as superior to legislative
action. It is in Waluchow’s line of thought that the idea of Constitutional morality
is predominant, which is to be determined through common law, while for
Waldron, it is popular morality that plays a predominant role, adopted by legislative
action and the role of courts is subsidiary.

The present Indian context seems to follow Waluchow insofar as the Supreme
Court has come forth in upholding substantive ideals of the Constitution while
arguing from the standpoint of constitutional morality and negating curtailment
of these principles based on a notion of public morality.

In Nag Foundation, The Coutt relied on Gobind v. State of Madhya Pradesh'* to find
that the right to privacy under article 21 could not be curtailed except for a
“compelling state interest”, and that public morality did not amount to such a
“compelling state interest”. Comparing several international judgments on
homosexuality as an offence, the court focused on the common thread that ran
through them, ze., public morality cannot be a sufficient ground to restrict the
rights of the individuals.” Thus, held that “popular morality ot public disapproval
of certain acts is not a valid justification for restriction of the fundamental rights
under Article 21.7'¢

One scholar has briefly summed up the idea thus:"”

14 (1975) 2 SCC 148.

15 See generally, Lawrence v. Texas, 539 US 558 (2003), Dudgeon v. United Kingdom, 45 ECHR (Ser.
A) (1981), Norris v. Republic of Ireland, 142 ECHR (Ser. A) (1988).

16 Swupra note 10 at para 79.
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Describing popular morality as based on “shifting and subjecting
notions of right and wrong” and constitutional morality as derived
from “constitutional values”, the Court held that “if there is any type
of ‘morality’ that can pass the test of compelling state interest, it
must be ‘constitutional’ morality and not public morality.”... The Court
then referred to The National Coalition for Gay and Lesbian Equality v.
The Minister of Justice’® whetein it was unequivocally stated that the
“dictates of the morality” that the State can enforce “are to be found
in the text and spirit of the Constitution itself.” This statement, coupled
with the description of constitutional morality that is derived from
constitutional values, indicates how one is to go about identifying this
kind of morality. The emphasis on the “values” and the “spirit” of
the Constitution suggests that the confines of this kind of morality
are outlined by Parts I1I and IV of the Constitution.

Fundamental rights are often, couched in wide and abstract terms. They convey
values, and do not necessarily lay down codes. Courts may often be criticised for
reading into the interpretations of these abstract terms, as their own subjective
moral convictions. The Indian society, being diverse and pluralistic, it is hard to
conceive of one single notion of morality and justice. In such a case, subjecting
fundamental rights to moral approval of a majority would entail a complete
compromise with the very idea of protection of minorities by entrenching
fundamental rights in the constitution. This argument is very well articulated by
Andrei Marmot thus:"”

...the idea that constitutional interpretation should be grounded on
those values which happen to be widely shared in the community
would undermine one of the basic rationales for having a constitution
in the first place. Values that are widely shared do not require
constitutional protection...It is precisely because we fear the
temptation of encroachment of certain values by popular sentiment
that we remove their protection from ordinary democratic processes.
After all, the democratic legislature is a kind of institution which is
bound to be sensitive to popular sentiment and widely shared views
in the community. We do not need the constitutional courts to do
more of the same.

17 Vikram Aditya Narayan, “Matters of Morality” 3(1) Comparative Constitutional and Administrative
Law Quarterly 4 (2016).

18 1999 (1) SA 6 (CC).

19 Andrei Marmor, Interpretation and 1.egal Theory 161-162 (Hart Publishing, 2005).
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Having discussed the idea of constitutional morality and the court’s interpretation
of morality in the context of the constitution, it is also necessary to review the
incidence of morality in the text of the constitution and the different interpretations
of morality as mentioned in the constitution as well as constitutional morality.

III. Interpretations

The term “morality” occurs in the text of the Indian constitution in four places,
viz. Articles 19(2), 19(4), 25 and 26. In all these Articles, morality is used as a
reasonable ground for imposing restrictions on the respective rights. On a textual
reading, where the phrases used are “public order, decency or morality”, “public
order or morality” and “public order, morality and health”, respectively, it is the
understanding of the researcher that being preceded by “public order”, a textual
interpretation would entail reading “morality” with a preceding qualification of
“public”, just as “decency” would be read to be “public decency” and “health”
would be read as “public health”. However, it has been the argument of several
authors, and rightly so, that textual and historical interpretation must give way to a
structural and analytical interpretation for creative construction of constitution, to
keep up with the demands of changing times.

Gautam Bhatia, for instance, in his book on freedom of speech and expression
under the Indian constitution, has argued that on an analytic understanding of
constitutional text and history, there is no justification for reading morality, as used
in Article 19(2), as public morality.” Conceptualising constitutional morality, he
argues, refers “to the elements of the political and moral philosophy that our
Fundamental Rights chapter, taken as a whole, is committed to”, Thus, for him,
while construing “morality” as used in the constitution, “constitutional morality is
the most justified interpretation...both in terms of constitutional law and

2 21

philosophy”.

Bhatia goes further in trying to locate where this idea of constitutional morality can
be construed from in the constitution and likens it to the enterprise of identifying
Basic Structure. “Conceptually, the two are similar as both rely on the values
underlying the Constitution for their substance.”” While the basic structure doctrine
has generally been invoked in resolving the question of relationship between the
three organs of the State, so has the notion of constitutional morality been invoked
in determining questions of fundamental rights. This is not to say, of course, that
the scope of these two doctrines is limited. They pervade the whole of the

constitution.

20 Gautam Bhatia, Offend, Shock or Disturb 107-109 (Oxford University Press, New Delhi, 2016).
21 Id at 112-113.
22 Supra note 17.
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Pratap Bhanu Mehta, while elucidating another viewpoint of constitutional morality,
reaffirms its distinction from public morality by engendering constitutional morality
as being suspicious of “any claims to singularly and uniquely represent the will of
the people.” He observed that:*

The easy process of amending the constitution rests on a halfway
compromise between, on the one hand, a radical Jeffersonianism
that would subject the constitution to renegotiation at every generation
and, on the other, a rigid constitution that would deeply entrench the
present generation’s preferences...In short, any appeal to popular
sovereignty has to be tempered by a sense that the future may have at
least as valid claims as the present. Indeed, it has to be said of the
Constituent Assembly as a whole, that there is very little demagoguery
in the name of popular sovereignty.

In this sense, Ambedkar’s evocation of constitutional morality comes very close to
Grote in holding that popular sovereignty is a threat to freedom and individuality.
“Once popular sovereignty or the authority of the people had been invoked, who
else would have any authority to speak?” Going back to the idea of formal
constitutional morality, it must be understood that the deference is to these forms,
and not to the popular sovereign. A government cannot merely claim authority on
the pretext of representing majority and must be open to interrogation, censure
and criticism. What Ambedkar aspired for in the Indian democracy is what Grote’s
Athenian democracy had already achieved: a space for “unrestrained criticism that
was nevertheless ‘pacific and bloodless” and not silenced by claiming the authority

2924

of the people.

There is a distinction between constitutional morality as invoked by Ambedkar,
which focused on the forms of the constitution, and the one enunciated in Nag
Foundation, which talks more of the principles underlying the content of the
constitution. As pointed out by Mehta:*

In the final analysis, [Ambedkar| pitches for constitutional morality,
an allegiance to constitutional forms, rather than collapsing the domains
of constitutional and distributive justice. He doesn’t cheat by giving
us the (false) assurance that the forms of constitutional morality will
produce deep substantive equality; nor does he cheat by saying that
substantive equality simply is the same thing as constitutional morality.

23 Supra note 8.
24 Ibid.
25  Ibid.
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No society has yet adequately negotiated the tension between the
domain of constitutional morality and the domain of substantive

justice.

The courts in India, however, have treaded the path of constitutional morality in
the sense of substantive justice and not on its formal conception. The next section
briefly discusses the various cases applying this idea.

IV. Judicial Engagement with Constitutional Morality

Until very recently, courts in India, and particularly the Apex Court have skirted the
idea of constitutional morality and in a few scattered mentions here and there,
used the concept as a window dressing, without any substantial engagement on the
same. Part of the reason could be the well-defined contours of a written
constitution, as could be the close link to various othetr construction devices such
as Basic Structure, Constitutionalism, Substantive Justice, among others, used in
various precedents while determining questions of constitutional interpretation.
The most significant contexts of invoking constitutional morality have been decisions
on criminalization of homosexuality, substantive equality of genders vis-a-vis temple
entry, definition and criminalization of adultery and even administrative disputes.

Homosexuality
Naz Foundation

The High Court of Delhi invoked the concept of constitutional morality against
public morality to reaffirm rights of sexual minorities in this case, most of which
has already been discussed. Two noteworthy observations by A.P. Shah, J. deserve
to be quoted here:*

Granville Austin in his treatise ““The Indian Constitution - Cornerstone
of A Nation” had said that the Indian Constitution is first and
foremost a social document. The majority of its provisions are either
directly aimed at furthering the goals of the social revolution or attempt
to foster this revolution by establishing the conditions necessary for
its achievement. The core of the commitments to the social revolution
lies in Parts 11T and IV, in the Fundamental Rights and in the Directive
Principles of State Policy. These are the conscience of the Constitution.
The Fundamental Rights, therefore, were to foster the social revolution
by creating a society egalitarian to the extent that all citizens were to
be equally free from coercion or restriction by the state, or by society

26 Supra note 10 at para 80.
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privately; liberty was no longer to be the privilege of the few. The
Constitution of India recognises, protects and celebrates diversity.
To stigmatise or to criminalise homosexuals only on account of their
sexual orientation would be against the constitutional morality.

Further, the court noted the decision of the Constitutional Court of South Africa
(supra):”’

A state that recognises difference does not mean a state without
morality or one without a point of view. It does not banish concepts
of right and wrong, nor envisage a world without good and evil The
Constitution certainly does not debar the state from enforcing
morality. Indeed, the Bill of Rights is nothing if not a document
founded on deep political morality. What is central to the character
and functioning of the State, however, is that the dictates of the
morality which it enforces, and the limits to which it may go, are to
be found in the text and spirit of the Constitution itself.

Navtej Johar®®

In different but concurring judgements, Dipak Misra, C.J., Rohinton Fali Nariman,
J. and Dr. D.Y. Chandrachud, J. explained the sweep of constitutional morality as
not confined to the literal text but embodying in itself virtues of wide magnitude.
“The magna cum laude and creditable principle of constitutional morality, in a
constitutional democracy like ours where the Rule of law prevails, must not be
allowed to be trampled by obscure notions of social morality which have no legal
tenability””* While discussing social morality vis-d-vis constitutional morality, Rohinton
F. Nariman, J. observed that section 377 of the IPC was a relic of Victorian
morality, calling it as “puritanical moral values”. Constitutional morality, being the
soul of the constitution, declares its ideals and aspirations and is to be read into the
Preamble as well as Part I1I of the constitution to assure the dignity of the individual.

Constitutional morality was held to be the guiding light behind the institutions in
preserving the heterogeneous nature of the Indian society. Any attempts by the
majority to usurp the rights and freedoms of minorities had to be checked by the
organs of the State. Public decency and morality could not be amplified beyond a
certain limit to compromise the fundamental freedoms of citizens.

27 Supra note 18 at para 136.

28 Nauvtej Singh Jobar v. Union of India, AIR 2018 SC 4321, hercinafter referred to as Nauvtej.
Decision by Constitution Bench.

29 Id. at para 120.



2020] Exploring the Contours of Constitutional Morality Under the Constitution 13

The clearest articulation of entailments of constitutional morality was done by Dr.
D.Y. Chandrachud, J., which cannot but be quoted for lack of another set of
wotds to represent the idea:”

Constitutional morality requires in a democracy the assurance of
certain minimum rights, which are essential for free existence to every
member of society. The Preamble to the Constitution recognises
these rights as “Liberty of thought, expression, belief, faith and
worship” and “Equality of status and of opportunity.” Constitutional
morality is the guarantee which seeks that all inequality is eliminated
from the social structure and each individual is assured of the means
for the enforcement of the rights guaranteed. Constitutional morality
leans towards making Indian democracy vibrant by infusing a spirit
of brotherhood amongst a heterogeneous population, belonging to
different classes, races, religions, cultures, castes and sections.
Constitutional morality cannot, however, be nurtured unless, as
recognised by the Preamble, there exists fraternity, which assures and
maintains the dignity of each individual.

496. Constitutional morality requires that all the citizens need to have
a closer look at, understand and imbibe the broad values of the
Constitution, which are based on liberty, equality and fraternity.
Constitutional morality is thus the guiding spirit to achieve the
transformation which, above all, the Constitution seeks to achieve.
This acknowledgement carries a necessary implication: the process
through which a society matures and imbibes constitutional morality
is gradual, perhaps interminably so. Hence, constitutional courts are
entrusted with the duty to act as external facilitators and to be a
vigilant safeguard against excesses of state power and democratic
concentration of power. This Court, being the highest constitutional
court, has the responsibility to monitor the preservation of
constitutional morality as an incident of fostering conditions for human
dignity and liberty to flourish. Popular public morality cannot affect
the decisions of this Court...Constitutional morality is a pursuit of
this responsive participation. The Supreme Court cannot afford to
denude itself of its leadership as an institution in expounding

constitutional values.

30 Id. at para 495-496.
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Sabarimala®

This judgment pertained to the bar on the entry of women between the ages of
10-50 from entering into the temple of Lord Ayyappa at Sabarimala (Kerala).
Interestingly, the concept of constitutional morality was used by judges both in
favour of and against lifting the said ban. The exclusionary practice was argued to
be discriminatory and degrading to women. The question was whether “morality”,
as mentioned under articles 25 and 20, protected this practice or was arbitrary.
Dipak Misra, C.J. noted that the constitution of India was adopted by the people
of this country and not thrust upon them and hence the idea of public morality
was to be appositely understood as being synonymous with constitutional morality.
Thus, the notion of public morality could not be used as “colourable device to
restrict the freedom to freely practise religion and discriminate against women of
the age group of 10 to 50 years by denying them their legal right to enter and offer

9332

their prayers at the Sabarimala temple.” It was held that public morality must

yield to constitutional morality.

Dr. D.Y. Chandrachud, J. further elaborated that popular notions of morality were
transient and fleeting, while morality as mentioned in Articles 25 and 26 have an
ephemeral existence.

Popular notions about what is or is not moral may in fact be deeply
offensive to individual dignity and human rights. Individual dignity
cannot be allowed to be subordinate to the morality of the mob.
Nor can the intolerance of society operate as a marauding morality
to control individual self-expression in its manifest form. The
Constitution would not render the existence of rights so precarious
by subjecting them to passing fancies or to the aberrations of a
morality of popular opinion. The draftspersons of the Constitution
would not have meant that the content of morality should vary in
accordance with the popular fashions of the day.”

Further, he laid down four precepts of the preamble which enunciate constitutional
morality:**

The first among them is the need to ensure justice in its social, economic
and political dimensions. The second is the postulate of individual

31 Indian Young Lawyers Association v. The State of Kerala, 2018 (13) SCALE 75, hereinafter referred
to as Sabarimala. Constitution Bench ruling 4:1 in favour of appellant. Indu Malhotra, J.
dissenting,

32 Id. at para 111.
33 Id. at para 188.
34 Id. at para 189.
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liberty in matters of thought, expression, belief, faith and worship.
The third is equality of status and opportunity amongst all citizens.
The fourth is the sense of fraternity amongst all citizens which assures
the dignity of human life. Added to these four precepts is the
fundamental postulate of secularism which treats all religions on an
even platform and allows to each individual the fullest liberty to believe
or not to believe... These founding principles must govern our
constitutional notions of morality. Constitutional morality must have
a value of permanence which is not subject to the fleeting fancies of
every time and age.

Thus, the majority held that there was no constitutional rationale to deny the women
their right to worship, which would be denial of the very human dignity inhering
in them.

On the other hand, Indu Malhotra, ]. cautioned against trying to impose logic or
rationality to religion and comprehended constitutional morality in a secular polity
as “the freedom of every individual, group, sect, or denomination to practise their
religion in accordance with their beliefs, and practises.”” The followers of vatious
faiths must have freedom to practice their faith in accordance with the tenets of
their religions. She emphasized on a need to strike a balance between equality and
protection of faith, belief and worship. All values must be qualified and balanced
against each other. Thus, she held it to be an unnecessary interference with the
rights guaranteed under articles 25 and 26.

Adultery™

The court dealt with the criminalization of adultery under section 497 of the IPC
and the outdated notion of a woman committing adultery against the consent or
connivance of the husband, which effectively implied the wife to be her husband’s
chattel. Dr. D.Y. Chandrachud, J. described gender as a discursive struggle and
held that section 497 created a notion of marriage that subverted the equality of
the spouses, submerged the identity of the woman and treated her as a possession
of her spouse, which was deeply degrading to the ideals of liberty, dignity and
equality enshrined in the constitution and such a view could not be accepted. It was
reflective of “antiquated social and sexual mores”. The constitution envisioned a
just social order through substantive equality. “Justness postulates equality. In
consonance with constitutional morality, substantive equality is ‘directed at eliminating
individual, institutional and systemic discrimination against disadvantaged groups

35 Id. at para 307.2.
36 Joseph Shine v. Union of India, AIR 2018 SC 4898. Constitution Bench judgment.
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which effectively undermines their full and equal social, economic, political and
cultural participation in society.”””’ Additionally, Indu Malhotra, . brought the idea
of autonomy and privacy as enunciated under Puttaswamy’® under the sweep of
constitutional morality.

Administration
Manoj Narula®

This was probably one of the first cases to have engaged with, however briefly,
the idea of constitutional morality and has been quoted across the spectrum of
cases that have later followed. The court applied the idea of constitutional morality
to the standards to be conformed to by the Head of the Executive in listening to
the advice of the Prime Minister while appointing ministers. The framers of the
constitution have bestowed immense trust in the Prime Minister and thus
constitutional morality, with special regard to the constitutional norms of a
democratic polity must guide the terms of article 75(1) of the constitution. Dipak
Misra, J. observed that “Democracy...expects prevalence of genuine orderliness,
positive propriety, dedicated discipline and sanguine sanctity by constant affirmance
of constitutional morality which is the pillar stone of good governance.”* (Emphasis added)

NCT of Delpi"

The issue was in relation to interference by the Centre through Lieutenant Governor
in the administration of Delhi, wherein the interpretation of proviso to article
239AA(4) to construe “any matter” as “every matter” was said to be bringing the
administration to a standstill by referring all matters of import to the President.
The court held that a constitutional court must be averse to accepting an
interpretation which will reduce the aspirations of governance to a mere form,
without the accompanying substance. The Court must take into consideration
constitutional morality, which is a guiding spirit for all stakeholders in a democracy.
Pertinently noted by Dipak Misra, C.J. was that:

Constitutional morality acts as a check against lapses on the part of the

governmental agencies and colourable activities aimed at affecting the

37 Id. at para 124.

38 K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1. Bench of nine judges ruling on privacy as
a right under article 21.

39 Swupra note 1.

40 Id. at para 1.

41 Government of NCT of Delhi v. Union of India, 2018 (8) SCALE 72, hereinafter referred to as
NCT of Delhi. Constitution Bench decision.
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democratic nature of polity. In Krishnamoorthy v. Sivakumar and Ors.?, it has
been explained thus:

Democracy, which has been best defined as the government of the
people, by the people and for the people, expects prevalence of
genuine orderliness, positive propriety, dedicated discipline and
sanguine sanctity by constant affirmance of constitutional morality

which is the pillar stone of good governance.

Constitutional morality, appositely understood, means the morality
that has inherent elements in the constitutional norms and the conscience
of the Constitution. Any act to garner justification must possess the
potentiality to be in harmony with the constitutional impulse.

We may give an example. When one is expressing an idea of generosity,
he may not be meeting the standard of justness. There may be an
element of condescension. But when one shows justness in action,
there is no feeling of any grant or generosity. That will come within
the normative value. That is the test of constitutional justness which
falls within the sweep of constitutional morality. It advocates the
principle of constitutional justness without subjective exposition of

generosity.

The constitution of India is a living document and requires its functionaries to
observe constitutional values, which constitutes constitutional morality. Concluding
that constitutional morality was inherent in constitutional norms and the conscience
of the constitution, C.]. emphasized on the harmony of constitutional impulse to
be able to justify an act. Further, constitutional morality also negates the concentration
of power in the hands of a few.

Dr. DY. Chandrachud, J. observed that the text of the constitution alone could
not protect democratic values unless the moral values of the constitution were
upheld. “Constitutional morality does not mean only allegiance to the substantive
provisions and principles of the Constitution. It signifies a constitutional culture
which each individual in a democracy must imbibe.”* The ability and commitment
to arrive at decisions by way of consensus is also one of the essential features of
constitutional morality. Another feature is that constitutional morality lays down
basic rules to prevent the institutions from turning tyrannical.**

42 (2015) 3 SCC 467.
43 Supra note 41 at para 287.
44 Id. at para 290.
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Granville Austin has referred to the Indian Constitution as a “social
revolutionary” document, the provisions of which are aimed at
furthering the goals of social revolution...The core of the
commitment to social revolution, Austin stated, lies in the Fundamental
Rights and in the Directive Principles of State Policy, which are the
“conscience of the Constitution” and connect India’s future, present,
and past.

Constitutional morality also implies the necessity of preserving the trust of the
people in the institutions of democracy while at the same time filling in the silences
to enhance the spirit of constitution.

A Constitution can establish a structure of government, but how
these structures work rests upon the fulcrum of constitutional values.
Constitutional morality purports to stop the past from tearing the
soul of the nation apart by acting as a guiding basis to settle
constitutional disputes.*

V. Conclusion

The idea of constitutional morality is thus, ever evolving like the doctrine of Basic
Structure, difficult to pin down or count as a list. It entails the most basic
commitments that are implicit in the document and is the heart and soul of the
democracy. While there are various interpretations as to whether constitutional
morality should be looked in a formal or substantial sense, there is no doubt that
it is one doctrine that, although introduced very late at the scene of democracy, is
here to stay.

The Supreme Court has done a spectacular job at articulating the idea of
constitutional morality to do more substantive justice in the society. Constitutional
morality, applicable to different parts of the constitution is yet to create a more
holistic picture but it is predictable that the court will optimally use this new weapon
in its armoury to enhance its duty as the guardian of the constitution. The constitution
of India is a living and evolving document, and the judicial interpretations are the
life-breath of its growth. Thus, it will continue to evolve and be interpreted in
creative ways to deal with the myriad constitutional questions that crop up. To
conclude in the words of Dr. D.Y. Chandrachud, J.:*

Constitutional morality provides a principled understanding for
unfolding the work of governance. It is a compass to hold in troubled

45 Id. at para 293.
46 Id. at para 294.
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waters...Our expectations may be well ahead of reality. But a sense
of constitutional morality, drawn from the values of that document,
enables us to hold to account our institutions and those who preside
over their destinies. Constitutional interpretation, therefore, must flow
from constitutional morality.
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SECULARISM, LAICI TE AND TERRORIST VIOLENCE:
UNTYING THE SOCIETAL AND LEGAL KNOTS

Shruti Bedi & Akshit Pathania’

“Yet what greater defeat could we suffer than to come to resemble the forces we oppose in
their disrespect for human dignity?”

- Ruth Bader Ginsburg

Abstract

Terrorism has long been the anti-thesis to the struggle of Human Rights. The
possible nexus between political violence and religion has been a moot question for
various researchers across the globe. In this paper, we attempt to disentangle the
complex and convoluted relationship between secularism, religion and terrorist
violence, while trying to gauge the Indian response towards terrorism, particularly
critically evaluating legislations such as AFSPA and UAPA which have multiple
ramifications into the desperately guarded sphere of individual human rights. The
paper also attempts to understand the origin and contemporary significance of the
French principle of secularism alias /izité which has recently come under attack
from all directions for its intolerant and patently discriminatory nature, while
distinguishing it from Indian Secularism.

I. Introduction

II. Secularism and Terrorism

I1I. Laicité: The French DNA of Secularism

IV. Secularism: The Ethos of the Indian Constitution
V. Contextual Interpretation of Secularism

VI. Violence Against a Great Civilisation: Enactment of

Stringent Laws
VII. Deconstructing Religious Terrorism
VIII. Terrorism: The Indian Response
IX. Conclusion
I. Introduction

TERRORISM SEEKS to attack the two most significant components of a free
nation — secularism and democracy. The western world is often viewed as an
apostle of fundamental freedoms and democratic processes offering myriad
opportunities to express and advocate the most variegated political views and to

*  The first author is a Professor of Law at University Institute of Legal Studies (UILS), Panjab
University (PU), Chandigarh; Co-Ordinator, Department of Law, University School of Open
Learning, PU; Director, Centre for Constitution and Public Policy, UILS, PU; and a TED-x
speaker. The second author is a Fourth-year B.A. LL.B. (Hons.) student at University Institute
of Legal Studies, Panjab University, Chandigarh.
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disseminate them without resorting to violence; to deliberate political intentions; to
identify and rectify grievances.

However, not even the most perfect democracy would resolve individual or
community grievance, even less would it guarantee the actualisation of every political
goal. The adherents of certain specific polarising views do not necessarily accept
defeat even if that is the result of a perfectly clean and fair parliamentary process.
While, others feel excluded from the political processes, and through violence they
attempt to capture the attention of society towards themselves and their problems.
Some others see violence as a shortcut through the slow and convoluted political
processes.

II. Secularism and Terrorism

Terrorism has emerged as one of the various means of waging war in the
contemporary wortld, threatening to swallow the planet in a carnage akin to the
one witnessed during the two World Wars. The recent terrorist attacks in Europe'
brought to the forefront the alleged relationship between the conceptual
understanding of secularism and terrorism. The French philosophy of liberalism
and its adherence to /uitité or secularism seems to have come under massive ire of
the Islamic world.” France after the recent terror attacks’ has stressed on the need
to defend /aitité from ‘Islamist Radicalisation’. The gargantuan increase of primarily
Muslim asylum seekers to the European Union from 2014 to 2016 which concurred
with a massive intensification of religiously motivated tetrorist infractions,” set out
a profusion of security concerns and countless questions about exacerbated
xenophobic feelings and Islamophobia in European society.

On the Indian turf, decades-long struggle to combat politicized violence coupled
with its challenging geostrategic coordinates has created a “chronic crisis of national
security” that has become part of the very “essence of India’s being”.” Freedom
of religion as envisaged under the Indian Constitution is subject to legislative power

1 Norimitsu Onishi, “Attacks in France Point to a Threat Beyond Extremist Networks” The New
York Times, Nov 6, 2020, available at: <https://www.nytimes.com/2020/11/06/world/
europe/ france-attacks-beheading-tetrorism.html> (last visited on Dec. 3, 2020).

2 Nayanima Basu, “Not just Macron’s politics, it’s France’s brand of secularism that always
clashed with Islam” The Print, Oct 31, 2020, available at: <https://theptint.in/opinion/
newsmaker-of-the-week/macron-battle-liberalism-france-secularism-clash-islam/534316/>
(last visited on Dec. 7, 2020).

3 “France attack: Three killed in ‘Islamist terrorist’ stabbings” BBC News, 29 Oct. 2020, available
at. <https://www.bbc.com/news/wotld-europe-54729957> (last visited on Dec. 7, 2020).

4 Peter Nesser, Anne Stenersen, e#al., “Jihadi Terrorism in Europe: The IS Effect” 10(6) Perspectives
on Terrorism 3 (2016).

5 K.PS. Gill, “The Imperatives of National Security Legislation in India” States of Insecurity,
(Apr. 2002),  available  at.  <http://www.india-seminar.com/2002/512/
512%20k.p.s.%20gill htm> (last visited on Dec. 5, 2020)
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of the State to modulate secular features relating to exercise of freedom of religion.
The Constitution of India nowhere describes the State as secular except through
an after-thought amendment in the Preamble.

The one instance where the word ‘secular’ has been used is under article 25(2)(a)
wherein it has been used to distinguish the economic, financial and political activities
from religious activities. The Constituent Assembly specifically rejected a motion
to call the Indian State as seculat.® The Objectives laid out in the Preamble to the
Indian Constitution provide not only for non-discrimination on religious grounds
and non-interference in religious affairs but also for the removal and suppression
of the evils which had plagued the Indian society for centuries and which had been
largely responsible for its political and social and material backwardness. The courts
have sought to uphold the democratic values of secularism in the Indian multicultural
society. However, terrorism continues to flourish based on a convoluted perception
of secularism in India.

This paper examines the origin and contemporary understanding of the principle
of French secularism alias /zicité as analogous to Indian secularism in an attempt to
understand the correlation between religion and political violence, as a major
contributor to terrorist activity. It then goes on to give a brief overview of Indian
response to the surge of terrorist activities. It comprehensively examines the root
cause behind the surge of terrorist activities in India in order to facilitate policymakers
to make more efficient choices concerning counter-terrorism and security laws. It
also aims to evaluate anti-terrorism and security laws currently in force in India,
situating those laws in historical and institutional context in order to (a) evaluate the
human rights concerns arising from these laws and (b) gather the ways in which
Colonial-era customs and practices have evolved or have been maintained as it is
after independence.

III. Laicité: The French DNA of Secularism

Dozens of teens stood shivering in the dark, wet streets near their school hours
after hearing what should have been unthinkable: A Chechen refugee had decapitated
their teacher for showing students caricatures of the Prophet Muhammad.’

6 David Peartl, Secularism and the Constitution of India by P. B. Gajendragadkar (Kashinath Trimbak
Telang Endowment Lectures, Bombay: University of Bombay. 1971), 30 The Cambridge I.aw
Jounrnal 357 (1972).

7 The recent incident of the beheading of Samuel Paty, highlights the non-acceptance of /aicité
by certain sections of the society in France. See Matt Bradley, “France has long embraced
secularism: After beheading, will it be used to oppress?” NBC News, Oct 22, 2020 available at:
<https://www.nbcnews.com/news/world/france-has-long-embraced-secularism-after-
beheading-will-it-be-n1244159> (last visited on Dec. 7, 2020).
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France has always had a difficult relationship with religion and religious bodies
since 1905, when it put an end to “recognised religions”. In recent years, controversies
around the burqa, Islamic hijab and Sikh turbans have clashed with what many call
France’s forceful integration.® France during its Revolution in the late 18th century

originated secularism as a constitutional feature in a nation-state.

The founders of the United States, Thomas Jefferson in particular, were influenced
by French ideas; and US became a constitutionally secular nation in 1791. The
ideas came from ground-breaking French thinkers, Voltaire prominent among
them.” Voltaire advocated three principles for society: freedom of religion, freedom
of expression and separation of church and state. Among his numerous essays
was a Treatise on Tolerance,!” in which he asked: “There are about 40 millions
of inhabitants in Europe who are not members of the Church of Rome.
Should we say to every one of those ‘Sir, since you are infallibly damned I
shall neither eat, converse, nor have any connection with you?” Laicité was

born of such ideas.

The French law of 1905 which mandates for separation of Church from the
affairs of the State is now over a hundred years old. Despite the term, /zicité, not
being anywhere explicitly worded in the text, it holds a unique position zis-g-vis its
perception qua the world and is an integral part of France’s contemporary political
DNA.M

However, this principle is guarded neither by the fact that it is legally enforceable
nor by its considerably old age. Indeed, it is controversial at the national level,
where it is subject to contradictory debates, as well as at the international level,
where France is often accused of having an intolerant and discriminatory system.

Laicité gives liberal ideals like freedom of expression greater precedence than

8  Supra note 2.
Ludwig W Kahn, “Voltaire’s Candide and the Problem of Secularization” 67 PMI.A 886
(1952).

10 Voltaire, “Voltaire, ‘On Universal Tolerance’, 1763.” in Caroline Warman (ed.), Tolerance: The
Beacon of the Enlightenment, 93 (Open Book Publishers, Cambridge, UK, 2016).

11 Myriam Hunter-Henin, “Why the French Don’t Like the Burqa: Laicité, National Identity
And Religious Freedom.” 61 The International and Comparative Iaw Quarterly 613 (2012).
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religious sensibilities in the public domain. Even prominent Western newspapers
published articles capturing the divisions in French society."

IV. Secularism: The Ethos of the Indian Constitution

The founding fathers of the Indian Constitution handed us down an enlightened,
forward-looking basic law also known as the Grundnorm,” which is not just a legal
document but a socio-legal one aimed at the socio-economic-political
transformation in the country. Secularism is an important concept, underlying the
framework of fundamental rights, which the Constitution of India so zealously
guards and promises to uphold. But, as in several other areas, there is a considerable
divergence between the fundamental concepts and the reality. Significantly, the
Constituent Assembly failed to agree on the definition of the word “secular”. It
also could not agree on calling the Constitution secular.’ K.T' Shah made two
attempts to get the word “secular” inserted into the Indian Constitution but failed
on both accounts. He argued:

as regards the Secular character of the State, we have been told time
and again from every platform, that ours is a secular State. If that is
true, if that holds good, I do not see why the term could not be
added or inserted in the constitution itself, once again, to guard against
any possibility of misunderstanding or misapprehension. The term*
secular’, I agree, does not find place necessarily in constitutions on
which ours seems to have been modelled. But every constitution is
framed in the background of the people concerned. The mere fact,

12 The Financial Times, for instance, published an article, “Macron’s war on ‘Islamic separatism’
only divides France further”. This article, however, was later withdrawn, citing ‘factual errors’.
See Anadolu Agency, “Financial Times removes article criticizing Macron’s crackdown on
Muslims” Daiély Sadah (Nov. 4, 2020), available at. <https://www.dailysabah.com/world/
islamophobia/ﬁnancial—times—removcs—articlc-criticizing-macrons-crackdown—on—muslims>
(last visited on Dec 6, 2020). The New York Times published “Macron’s rightward tilt, seen in
new laws, sows wider alarm in France”. See Adam Nossiter, “Macron’s Rightward Tilt, Seen in
New Laws, Sows Wider Alarm in France” (Nov 25, 2020) The New York Times, available at:
<https://www.nytimes.com/2020/11/25/wotld/europe/france-macron-muslims-police-
laws.html> (last visited on Dec 6, 2020). Macron, criticized such articles as ‘legitimizing
violence’ and insisted that the French model was different from the European model, in that
while the latter was multi-culturalist, the French model was ‘universalist’. See Adam Gabbatt,
“Macron accuses English-language media of ‘legitimising’ violence in France” (Nov 16, 2020)
The Guardian, available at. <https://www.theguardian.com/world/2020/nov/16/macron-
france-foreign-media-new-york-times> (last visited on Dec 6, 2020).

13 Rakesh Kumar, “Structural Analysis of the Indian Legal System Through the Normative
Theory” 41 Journal of the Indian Law Institute 500 (1999).

14 Shefali Jha, “Secularism in the Constituent Assembly Debates, 1946-1950" 37 Economic and
Political Weekly 3175 (2002).
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therefore, that such description is not formally or specifically adopted
to distinguish one state from another, or to emphasis the character
of our state is no reason, in my opinion, why we should not insert
now at this hour, when we are making our constitution, this very
clear and emphatic description of that State.” Constituent Assembly
Debates on November 15, 1948

Dr. Sarvepalli Radhakrishnan made a pungent observation with
reference to the need for uniform treatment of religions by pointing
out that India is a multi-religious State and therefore we have to be
impartial and give uniform treatment to the different religions, but if
institutions maintained by the State, that is, administered, controlled
and financed by the State, are permitted to impart religious instruction
of a denominational kind, we are violating the first principle of our
Constitution.'®

However, It was only during the emergency imposed in the year 1976 that the
word secular was introduced in the Preamble to the Constitution through the
highly controversial 42nd amendment also dubbed as Mini Constitution in colloquial
patlance.'” Subsequently, secularism acquired a new status when the Supreme Court
of India declared it to be an integral part of the basic structure of the Constitution
of India."

Secularism is not an isolated concept, it draws its origin from article 14 of the
Constitution,"” which guarantees equality to all persons irrespective of their religion,
race, caste, sex or place of birth. This was the very intention of the founders of
democracy in India, and this is what secularism should be understood as in the
context of modern democracy. The hon’ble Supreme Court had held in Bommar's
case” that in matters of state, religion has no place. It said:

No political party can simultaneously be a religious party. Politics and
religion cannot be mixed. Any state government which pursues

15 Constituent Assembly Debates on November 15, 1948
available at: https://www.constitutionofindia.net/constitution assembly debates/volume
7/1948-11-15 (last visited on December 24, 2020).

16 Constituent Assembly Debates on August 30, 1948
available at: https://www.constitutionofindia.net/constitution assembly debates/volume
5/1947-08-30 (last visited on December 24, 2020).

17 V.M Tarkunde, “Secularism and the Indian Constitution.” 22 India International Centre Quarterly
143 (1995).

18  S.R. Bommai v. Union of India, 1994 SCC (3) 1.

19 'The Constitution of India, art. 14.

20 Supra note 18.
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unsecular policies or unsecular course of action acts contrary to the
constitutional mandate and renders itself amenable to action under
article 356.

However, arguments made about secularism in a democratic state must be expected
to protect cultural diversity and the right of people to follow their own culture/
religion. This is precisely why the Indian Constitution allowed minorities to retain
their personal laws and undertook not to change these (including the right to maintain
their religious institutions and funding from the state) without their consent.” In
fact, laws banning bigamy amongst Hindus have been passed but not for some
minority communities.”

However, the famous British scholar on multiculturalism Bhikhu Parekh, who has
appreciated the Indian Constitution for accommodating diversity and plurality
asserted that the state cannot remain indifferent to the iniquities of some of these
laws and needs to insist on certain basic principles of justice.” Indian scholar Rajiv
Bhargava also justifies government intervention in religious affairs provided that it
shall be guided by non-sectarian principles consistent with a set of values constituted

1.24

of a life of equal dignity for al

The traction around Secularism intensified after the five-judge constitutional bench
of the Supreme Court set aside by majority of 3:2 judgment in Shayara Bano v.
Union of India, talag-e-biddat or instant triple talaq in one sitting resorted to by
some Muslim men. While the Shayara Bano judgment is welcome, in so far as it sets
aside the practice of talag-e-biddat, the protection accorded to Muslim Personal
Law on the grounds of freedom of religion is worrisome. The judgment has left
minority citizens to either the mercy of cultural gatekeepers propagating faglid or
to a Parliament wherein the Hindu supremacists are in majority, that is between the
devil and the deep sea.

The Shayara Bano judgment has drawn redlines for the judiciary. Personal laws
having been declared integral part of freedom of religion, they would not be
amenable to judicial scrutiny for violation of fundamental rights. Relevant extracts
from the Judgement are reproduced hereunder:

21 'The Constitution of India, arts. 29, 30.

22 Narendra Subramanian, “Making Family and Nation: Hindu Marriage Law in Early Postcolonial
India” 69 The Journal of Asian Studies 771 (2010).

23 Bhikhu Parekh, “Rethinking Multiculturalism: Cultural Diversity and Political Theory” 64
The Journal of Politics 272 (2002).

24 Rajeev Bhargava, “Reimagining Secularism: Respect, Domination and Principled Distance”
48 Economic and Political Weekly 79 (2013).

25 Shayara Bano v. Union of India, (2017) 9 SCC 1.
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71. ...Personal laws are derived not from the Constitution but from
the religious scriptures. The laws thus derived must be consistent with
the Constitution lest they become void Under Article 13 if they violate
fundamental rights.

167. 15. ...Handicaps should be removed only under Rule of law to
enliven the trinity of justice, equality and liberty with dignity of person.
The basic structure permeates equality of status and opportunity.
The personal laws conferring inferior status on women is anathema
to equality. Personal laws are derived not from the Constitution but
from the religious scriptures. The laws thus derived must be consistent
with the Constitution lest they become void Under Article 13 if they
violate fundamental rights. Parliament, therefore, has enacted Section
14 to remove pre-existing disabilities fastened on the Hindu female
limiting her right to property without full ownership thereof. The
discrimination is sought to be remedied by Section 14(1) enlarging
the scope of acquisition of the property by a Hindu female appending
an explanation with it.

Ironically, under article 25,7 right to freedom of religion is not absolute. It has
been subjected to six reasonable restrictions: public order; morality; health; other
provisions of part 11l of the Constitution (fundamental rights); regulation or
restriction on economic, financial, political or secular activity associated with religious
practice; and providing for welfare and reforms.

Freedom to profess, practice and propagate religion accrues to all persons. All
persons are equally entitled to that freedom. However, if personal laws are accorded
unbridled constitutional protection by article 25, the cultural gate keepers will enjoy
higher degree of freedom as they can impose their understanding of religion and
personal law on others. The elite cultural gatekeepers often draw lines to construct
separate communal walls. These custodians of community would judge right
behaviour from wrong for their entire community. Can we then say all persons
equally enjoy freedom of religion? The elite would enjoy more rights to profess
and practice religion than other members of a community. There would be hierarchy
within each community based on gender and other birth based social status. The
cultural gatekeepers defend these hierarchies as god made. India would then look
more like confederation of communities rather than nation of equal citizens.

Hitherto, the courts in India have determined the scope of the freedom of religion
in the country’s Constitution by engaging in precise analysis of religious practices,

26 The Constitution of India, art. 25.
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determining whether a practice over which protection is sought is essential to that
religion or not. The courts have seen this as the only alternative they really have.
However, better alternatives do exist and are far more constitutionally sustainable
and tenable. One such alternative is the anti-exclusion test, which was relied upon
by Justice D.Y. Chandrachud in his concurring opinion in Indian Young Lawyers
Association . The State of Kerala (Sabarimala case)”’. This test, facilitates the courts to
find a just and fair solution to difficult questions of conflict between liberty and
equality, while maintaining its allegiance to the Constitution’s text and history. Such
an approach will uphold religious autonomy while, at the same time, would allow
courts to strike down practices that impair people’s access to basic civil rights. In
extension of the thought of striking a just balance between religious practices and
the larger constitutional scheme of fundamental rights, we must try to understand
the paramount supremacy of constitutional morality over societal morality. Dr.
B.R. Ambedkar, while addressing the Constituent Assembly in 1948, invoked, Grote,
a Greek historian, to explain as to what constitutional morality is, and what is its
significance in a nation where democracy was a top-dressing on the soil which is
essentially undemocratic. Ambedkar, drawing on the work of Grotius, formulated
his understanding of constitutional morality as “a paramount reverence for the
forms of the Constitution”.” More recently, in the Navtej Singh Johar v. Union of
India,” the hon’ble Supreme Court observed in regard to social morality, that “any
attempt to push and shove a homogeneous, uniform, and consistent and a
standardized philosophy throughout the society would violate the principle of
constitutional morality.” Further, it was added, “devotion and fidelity to
constitutional morality must not be equated with the popular sentiment prevalent
at a particular point of time.”

As discussed earlier, the principle of secularism is implanted into the very ethos of
the Indian Constitution and it entitles every person in India, not only citizens, to the
equal protection of the law. These are fundamental constitutional principles that
any Indian law has to comply with. This brings us to the next instance pertaining to
the issue of Citizenship (Amendment) Act of 2019. Massive protests and
demonstrations erupted in many Indian cities primarily against the draconian nature
of the new amendment to the pre-existing Citizenship Act of 1955 It was

27 Indian Young Lawyers Association v. The State of Kerala, 2018 SCC OnLine SC 1690.

28  Constituent Assembly Debates on November 4, 1948
available at: https:/ /www.constitutionofindia.net/constitution assembly debates/volume/7
%C2%AD1948-11-04 (last visited on December 24, 2020).

29 AIR 2018 SC 4321.

30  Bilal Kuchay, “Fresh violence erupts in Indian capital during anti-CAA protests” A/Jazeera,
Feb 24, 2020, available at. <https://www.aljazeera.com/news/2020/2/24/fresh-violence-
erupts-in-indian-capital-during-anti-caa-protests> (last visited on Dec. 6, 2020).
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vehemently argued during the protests that faith cannot be made a condition of
citizenship. The new amendment was criticized for plainly contradicting this
important constitutional principle.

While certain groups of people (Hindus, Sikhs, Buddhists, Jains, Parsis and Christians)
from three neighbouring countries are granted immunity from being deemed illegal
migrants and are given a fast track to Indian citizenship, another group of individuals
(Muslims) from these countries will continue to be prosecuted as illegal migrants.
However, there is no endeavour to argue inclusivity in CAA with respect to current
Indian citizens. The endeavour is to extend support to non-Islamic religious
minorities, minorities who have been facing systematized and institutional persecution
on “religious” front for not subscribing to Islam, which happens to be the official
religion of the three theocratic Islamic states selected for the purpose of Citizenship
Amendment Act, 2019. The objective of the Act is not to end persecution on
every entity in these three Islamic theocratic states but to bring the non-Islamic
minorities who were once a part of undivided India back to a safe abode. Therefore,
balance between pragmatism and secularism cannot be overstated.

Similarly, critics of the Supreme Court verdict in M Siddig v. Mahant Suresh Das
(Ayodhya case)’ argue that the verdict is a death sentence to robust seculatism in
India. However, the Ayodhya judgment went on to note that:

The Places of Worship Act imposes a non-derogable obligation
towards enforcing our commitment to secularism under Indian
Constitution; this Act is thus a legislative intervention, which preserves
non-retrogression as an essential feature of our secular values.

This assurance by the Supreme Court must quell all apprehensions doubting its
secular credentials. Furthermore, The Supreme Court’s verdict must also be
interpreted in view of the special status Ayodhya enjoys as being seen as the
birthplace of Lord Ram. Furthermore, the bench has conclusively dealt with section
5 of the Places of Worship (Special Provisions) Act of 1991, which had
uncommonly exempted the “place of worship — commonly known as Ram
Janma Bhumi-Babri Masjid” from the scope of the 1991 Act, which prohibits the
conversion of any place of worship. The court opined that the express prohibition
on conversion in the Places of Worship Act “speaks to the future by mandating
that the character of a place of public worship shall not be altered”. Naturally,
seeing a mosque at such a site would certainly have sowed the seeds for strife and
discord perennially.”

31 M Siddig ~v. Mabhant Suresh Das, (2020) 5 SCC 1.

32 Rajeev Dhavan, “The Ayodhya Judgment: Encoding Secularism in the Law” 29 Econonic and
Political Weekly 3034 (1994).



30 Kamkus Law Journal [Vol.: 4

Globally also, there are a many instances of sensitive sites becoming targets of
running battles between Christians, Jews, Pagans and Muslims across the world.
One can talk about Hagia Sophia, which went from a Greek Orthodox Christian
cathedral to an Ottoman imperial mosque and now a museum.” Similatly the city
of Jerusalem in present day Israel is sacred to many religious traditions, including
the Abrahamic religions Judaism, Christianity, and Islam, which consider it a holy

city.*
V. Contextual Interpretation of Secularism

The term “secularism” has different connotations in India and France. The concept
of secularism has evolved differently in both the countries. France was a largely
homogeneous Catholic country, where the clergy had an unduly high degree of
influence over the state’s apparatus.” This bred resentment in the people which

manifested itself in anti-Clericalism duting French Revolution.®

Thus, secularism
in France came to denote a strict division between religion and State. This was
given statutory backing by a law passed in 1905.” Seculatism in France was about
conscious abolition of one model of state-religion relationship and adopting a
different model, whereas, in India, secularism is about remoulding a cohesive society
and not about abolishing a model. This difference becomes crucial in how people

react to secularism.

India being a very diverse nation with a various of different religions, is free from
perverse influence of any one religion including the majority religion on the state.™
Thus the Indian concept of secularism evolved to denote equal respect to all
religions.” However, it is a critical respect for all religions. The Indian constitutional
secularism is not blindly, anti-religious. What follows is that the State leaves all
religions alone, but intervenes whenever religious groups promote communal

33 Ken Dark, Jan Kostenec, Hagia Sophia in Context: An Archaeological Re-Examination of the
Cathedral of Byzantine Constantinople (Oxbow Books, 2019).

34 Al-$*at, Bayan Nuwaihe*, “Jerusalem as the Key Issue” 40 Islamic Studies 419 (2001).

35 David Blackbourn, “The Catholic Church in Europe since the French Revolution. A Review
Article” 33 Comparative Studies in Society and History 778 (1991).

36 Jean Réville, “Anticlericalism in France.” 9 The American Journal of Theology 605 (1905).

37 Othlon Guetlac, “The Separation of Church and State in France” 23 Political Science Quarterly
259 (1908).

38 C.N. Venugopal, “Reformist Sects and the Sociology of Religion in India” 51 Sociological
Analysis 677 (1990).
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disharmony.* This difference in the application of the concept of secularism has
led to difference in its practices as well. France is extremely conscious of ensuring
that there is no mixing of religion and state. However, this has sometimes had the
deleterious effect of being discriminatory against a particular religion. Thus, in
fanatically trying to avoid mixing religion with the state, France ended up doing
exactly that.

On the other hand, religion has been a part of Indian polity and politics. Major
issues like a Uniform Civil Code have been blocked due to religious sentiments.*!
Decisions are frequently taken or overturned due to religious pressures. Religion is
a major influence on the lives of people and it cannot be completely isolated from
the State. However, the Indian practice, while sounding good in theory gives undue
power to a few unelected religious leaders in practice.*” Hence, it is necessary to
balance between the two extremes.

VI. Violence Against a Great Civilisation: Enactment of Stringent Laws

The Hindi poet Sachchidanand Hiranand 1 atsyayan ‘Agyeya’ witnessed the enraged
bloodshed in Punjab at the time of Partition. Overcome by regret and disbelief,
he wrote a series of anguished poems titled Sharanarthi between October 12 to
November 12, 1947. Languishing in waiting rooms or on benches or piles of
luggage on platforms of railway stations, he wrote a heart wrenching testimony
of mind-numbing violence unleashed in Punjab. He remarked that the region was
caught up in an epileptic fit. He writes “Aaj jaane kis hinshr dar ne/ desh ko bekhabri
mein das liya/ sanskriti ki chetna murjha gayi/ mrigi ka danra pada/ichashakti bujh gayi.”
Its translation goes as “Who knows what violent dread has stunned the country.
Awareness of our common culture and of our great civilisation has withered. An
epileptic fit has extinguished autonomy of the will”.*

Political violence and India share a rather uncanny relationship. Perhaps, India’s
geostrategic coordinates force it to battle difficult circumstances than to live in

40 See Rajeev Bhargava, “The Future of Indian Secularism” The Hindu (Aug. 12, 2020), available
at: <https://www.thehindu.com/opinion/lead/the-future-of-indian-secularism/
article32329223.ece> (last visited on Dec. 25, 2020).

41 Tanja Herklotz, “Dead Letters? The Uniform Civil Code through the Eyes of the Indian
Women’s Movement and the Indian Supreme Court” 49 Verfassung Und Recht in Ubersee | Law
and Politics in Africa, Asia and Latin America 148 (2016).

42 Jackie Assayag, “Spectral Secularism Religion, Politics and Democracy in India.” 44 European
Journal of Sociology | Archives Eurgpéennes De Sociologie | Europdisches Archiv Fiir Soziologie 325
(2003).
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peace. Externally fuelled insurgencies, cross-border terrorism and armed rebellions
from within pose a massive threat to India’s peace and sovereignty. Beginning with
Pakistan, organising an armed military invasion into the Kashmir Valley in as early
as in October 1947, ultimately degenerating into a piteous relationship of collusion
with savage and unabated terrorist outfits under a nuclear umbrella.** Every
opportunity to destabilise the Indian state was sought to be exploited by its ill-
wishing western neighbour: be it the 1980s Sikh militancy movement,” or the

4 Furthermore, the radical

beginning of the rebellion in Kashmir in the late 1980s.
Hindu religious perception, that the Muslim and Christian religious minorities pose
serious threat to the pitri and punya bhumi and Hindu dharma, inspired Hindu
fundamentalists for extreme form of religious violence to terrorise, eliminate or

subjugate minority communities in India."’

The net result of these circumstances was the essentiality for India to progress
from the Criminal Procedure Code and the Indian Penal Code inherited from the
British Raj, towards something which was perceived to be more effective, and
which met the exigencies of the dynamics and increasingly worsening situation.
The shift from standard criminal procedure, as contained in Cr.P.C. to a more
relaxed procedure in terrorism oriented legislations such as Unlawful Activities
(Prevention) Act, 1967, ¢t al., was born out of delays and high burden of proof
on the prosecution which resulted in low prosecutions and failed to act as an
effective deterrent. Ergo, the necessity for stringent laws to withstand those who
were desperate to harm the unity, sovereignty and integrity of India was need of
the hour.

VII. Deconstructing Religious Terrorism

From the dawn of the Indian independence, the fear of losing religio-cultural or
ethno-religio-cultural identity became a matter of grave concern for the Hindu,
Muslim, Sikh and Christian religious communities of the Indian society. However,
the apprehension (that religio-cultural identity was in danger) was expressed, mostly
by Hindus and Sikhs, from the latter half of the nineteenth century:

therefore, to safeguard their religio-cultural or ethno-religio-cultural
identity they started Cow Protection, Suddhi and Singh Sabha
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movements.” The aforementioned fear was, most probably, generated
by both internal and external factors. The internal aspects were
factionalism, passive religious teachings such as non-violence/ahimsa

? and division on caste or class basis,** which were

and tolerance,*
perceived to have emasculated or weakened as suggested by some
Hindu nationalists like Vinayak Damodar Savarkar and M. S. Golwalkar
and distracted the religious, mainly Hindu, Sikh and Muslim
communities from a true religion revealed in the religious text/texts

such as the Vedas and the Quran.

Religious terrorism in India is the by-product of deep religious antagonism on
account of unfavourable socio-historical factors and political situation. The religious
force, in-spite of various preventive measures employed by the Indian state, is
expanding by virtue of its massive support-base by applying various religio-political
tactics and communal schemes to widen relationship-gap among the conflicting
communities and further distressing the already fragile relations. Moreover, religious
and political environment, in the post-independent period, became a more promising
ground for radical religious leaders to inspire and mobilize their religious
constituencies to achieve their set religio-political goals. More than three decades
of terrorist violence has made it evident that this force cannot be vanquished by
military machineries or political or economic strategies. To root out this problem
it is necessary to destroy its support-base, and to demolish its support-base trust
between the conflicting communities needs to be re-established.”

VIII. Terrorism: The Indian Response

As with any nation, India has also responded to terrorism on its soil with the
enactment of various statutes which it perceives would be effective in combatting
the menace.

The Armed Forces Special Powers Act (AFSPA), 19585

It requires to be stated at the very outset of the forthcoming discussion that the
AFSPA is not an anti-terror law in the conventional sense of the term, but a law

48 Santosh C. Saha, “Religious Revivalism Among the Hindus in India : Ideologies of the
Fundamentalist Movements in Recent Decades.” 8(9) Indian Journal of Asian Affairs 35 (1995).
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and order provision which seeks to aid the operations of the military in the areas
declared as ‘disturbed’ through appropriate constitutional measures.” Based on a
colonial-era law enacted to face down the Quit India movement in 1942, its
immediate precedents were similar acts of 1947 implemented to control the partition
related riots in Punjab and Bengal. The AFSPA in its present form was promulgated
under constitutional provisions in September 1958 to control the Naga insurgency
which had broken out in the mid 1950’s and since then, has been invoked to
contain volatile and dynamic situations in the prescribed ‘disturbed areas’ upon the
ineffectiveness and consequent failure of the municipal law and order machinery
to perform its designated tasks.”

Coming to the law itself, the AFSPA can be enforced only in areas designated as
‘disturbed areas’ through a procedure established by law and not by the arbitrary
will of those in power as cleatly defined under section 2(b).” In such ateas, where
law and order situation has failed completely, the deployment of security forces
becomes a necessity. Once armed forces are called upon to defend the country’s
integrity, there is a consequent need to make exceptional provisions that assist them
to discharge their responsibilities. The principal sections of the Act, namely 4(a),
4(b), 4(c) and 4(d) empower the armed forces to undertake counter-insurgent
operations at the tactical level. Section 4(a) authorises any officer, commissioned
and non-commissioned, for the maintenance of public order, after giving such
due warning as he may consider necessary, to fire upon or otherwise use force,
even to the extent of causing death, against any person who is acting in contravention
of any law or order for the time being in force in the disturbed area prohibiting
the assembly of five or more persons or the carrying of weapons or of things
capable of being used as weapons or of fire-arms, ammunition or explosive
substances.”® Section 4(b) empowers the forces to destroy a fortified position,
cache or an arms dump. Section 4(c) empowers the arrest, without warrant, of a
person who has committed a cognisable offence; and Section 4(d) permits search,
without warrant, of suspected premises to recover arms, ammunition and explosive
substances.”’
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Indeed, the absence of these four legal provisions would render the security forces
infructuous. As pointed above, the AFSPA comes into operation only after an area
has been declared ‘disturbed’. In such a scenario, its non-availability would imply
that a soldier cannot fire upon a terrorist, take necessary action to destroy a hideout,
arrest a suspect when in doubt, and lastly search any premises to recover arms and
ammunition.

As Brig, Harinder Singh mentions, it is not at all surprising that while several activists
often raise their voice against the law, the affected states are hesitant in recommending
the annulment of the Act.”® Even the mere dilution of the Act could have setious
repercussions at the tactical level. It could result in loss of morale and reluctance
amongst the security forces to undertake operations fearing cumbersome litigation
process in the future in the form of disciplinary proceedings, thereby leading to a
slow pace of operations. A frail legal standing would embolden the insurgent/
terrorist organizations and their over ground workers (OGWs) to level frivolous
allegations resulting in the military leadership appearing more often in courts rather
than in leading counter-terror operations. The judiciary too is likely to be targeted
by the insurgents/ terrorists to make them pliant thereby posing an additional security
burden. Also, over a period of time judicial standards and rectitude could deteriorate
leading to a loss of faith in the system. In the absence of legal provisions, the state
and the soldier would be vulnerable, and in turn fail to provide the security,
development and governance needed to prevent the insurgency affected states
from descending into greater chaos.

The Unlawful Activities Prevention Act (UAPA), 1967%

The decades post the independence, particularly the 1980s, witnessed a number of
legislations® being enacted to tackle specific contingencies. While such laws were
enacted to tackle specific, largely isolated instances, a vacuity was felt for a legislation
which sought to deal with the menace of terrorism as a whole.
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on Dec 4, 2020)

59 The Unlawful Activities (Prevention) Act, 1967 (Act No. 37 Of 1967).

60 The Jammu and Kashmir Public Safety Act (1978); The Assam Preventive Detention Act
(1980); The National Security Act (1980, amended 1984 and 1987); The Anti-Hijacking Act
(1982); The Armed Forces (Punjab and Chandigarh) Special Powers Act (1983); The Punjab
Disturbed Areas Act (1983); The Chandigarh Disturbed Areas Act (1983); The Suppression of
Unlawful Acts Against Safety of Civil Aviation Act (1982); The Terrorist Affected Areas
(Special Courts) Act (1984); The National Security (Second Amendment) Ordinance (1984);
The Terrorist and Disruptive Activities (Prevention) Act (1985, amended 1987); The National
Security Guard Act (1986); The Criminal Courts and Security Guard Courts Rules (1987) and
the Special Protection Group Act (1988).



36 Kamkus Law Journal [Vol.: 4

Through the Constitution (Sixteenth Amendment) Act, 1963, ‘reasonable restrictions
in the interest of the sovereignty and integrity of India’ were amended to article
19(2).°" This amendment occurred in the immediate wake of the Indian army’s
defeat in the Sino-Indian War, as well as the threat posed by the Dravida Munnetra
Kazhagam (DMK) contesting elections in Tamil Nadu with secession from India
being part of their manifesto. It was in this background that the UAPA was enacted
on December 30, 1967 to satisty the need of the Indian state to declare associations
that sought secession from India as ‘unlawful’. The UAPA gave powers to the
central government to impose all-India bans on associations. The process of banning
associations could simply be done by the government announcing them as ‘unlawful’
and hence banned.®

Distinguishing ‘terrorism’ from ‘ordinary crime’, the Supreme Court of India in
the Hitendra Vishnu v. State of Mabarashtra® noted that:

Terrorism’ has not been defined under Terrorist and Disruptive
Activities (Prevention) Act (TADA) nor is it possible to give a precise
definition of ‘terrorism’ or lay down what constitutes ‘terrorism’. It
may be possible to describe it as use of violence when it’s most
important result is not merely the physical and mental damage of the
victim but the prolonged psychological effect it produces or has the
potential of producing on the society as a whole. There may be
death, injury, or destruction of property or even deprivation of
individual liberty in the process but the extent and reach of the intended
terrorist activity travels beyond the effect of an ordinary crime capable
of being punished under the ordinary penal law of the land and its
main objective is to overawe the Government or disturb harmony
of the society or ‘terrorise’ people and the society and not only those
directly assaulted, with a view to disturb even tempo, peace and
tranquillity of the society and create a sense of fear and insecurity. A
terrorist activity does not merely arise by causing disturbance of law
and order or of public order. The fallout of the intended activity
must be such that it travels beyond the capacity of the ordinary law
enforcement agencies to tackle it under the ordinary penal law...What
distinguishes ‘terrorism’ from other forms of violence therefore
appears to be the deliberate and systematic use of coercive
intimidation. It is therefore essential to treat such a criminal and deal
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with him differently than an ordinary criminal capable of being tried
by the ordinary courts under the penal law of the land...

At present, the only nationwide anti-terror law under implementation in India is
the newly amended Unlawful Activities Prevention Act (UAPA), 1967. The
provisions under the previously enacted laws including the Terrorist and Disruptive
Activities (Prevention) Act (TADA), (1985-1995) and the Prevention of Terrorism
Act (POTA), (2002-2004) have been merged under the now overarching UAPA.

The 2004 UAPA Amendment

In 2004, owing to the public outcry against the misuse of the Prevention of
Terrorism Act (POTA), 2002, the government repealed it, but majorly amended
the UAPA, 1967 at the same time. The repeal of POTA was an election promise
of the then newly elected Congress government. The amended UAPA made
substantial changes to the definition of ‘unlawful activity’,** included the definition
of ‘terrorist act’,” and ‘terrorist organisation’,” from the repealed POTA, and also
introduced the concept of a ‘terrorist gang’.” These changes were necessitated on
account of a substantial increase in individual cases of terrorism throughout India,
therefore a greater legislative backing to the cause of preventing and eradicating
terrorism from India was a pressing exigency. The only caveat in place is the
constitutional obligation to balance the national interest with personal liberty of an
individual, the balance often tilting in favour of the former.

The 2008 and 2012 UAPA Amendments

On December 17, 2008, another amendment of the UAPA was moved and
adopted following the attack by armed gunmen in Mumbai on November 20,
2008. More provisions similar to POTA and TADA regarding maximum period
of police custody, incarceration without a charge-sheet and restrictions on bail
were incorporated into the UAPA. The 2012 amendments to the UAPA further
expanded the already vague definition of “terrorist act” to include offences that
threaten the country’s economic secutity.

The 2019 UAPA Amendment

In 2019, the Patliament of India carried out certain amendments to the UAPA and
the same were notified on 8th August, 2019. The most significant change brought
about by the amendment was that it altered section 35, and gave the Central
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Government the power to notify an individual as a ‘terrorist” under schedule IV
of the Act. Prior to the amendment, only organizations could have been designated
in this manner and individuals were not covered. Detractors of the amendment
argue that it gives arbitrary powers to the executive and violates an individual’s
right to due process of law, right to dissent, and right to reputation.

When offences and punishments, as in the UAPA, carry the scope for so much
subjectivity, procedural safeguards that effectively rule out wrongdoing by law
enforcers are pivotal. However, the UAPA is oppugnant to the mandate of
procedural safeguards. It increases police powers of arrest, search and seizure [s.
43A, 43B], makes all offences cognizable [s. 14, 43D (1)], increases the period of
detention [s. 43D(2)], whimsically changes the established norms for granting police
custody [s. 43D(2)], undermines the power of the court to demand the attendance
of accused in their trials [s. 43D (3)], disallows anticipatory bail [s. 43D (4)], augments
the restrictions on bail [s. 43D(5)], presumes the guilt of the accused [s. 43E],
permits in-camera trials and the withholding of the identity of the witness [s. 44],
and finally, allows intercepted communications to be used as evidence [s. 46]. Each
of these measures gives unfettered powers to law enforcers.”

There are a handful of judicial decisions that consider how section 43D of UAPA
should work. In April 2019, a division bench of the Supreme Court in National
Investigating Agency ~. Zahoor Abmad Shah Watali," interpreted the phrase “prima
facie true” which is at the core of section 43D(5), UAPA. The court opined as
under:

18. A priori, the exercise to be undertaken by the Court at this stage
of giving reasons for grant or non-grant of bail is markedly different
from discussing merits or demerits of the evidence. The elaborate
examination or dissection of the evidence is not required to be done
at this stage. The Court is merely expected to record a finding on the
basis of broad probabilities regarding the involvement of the accused
in the commission of the stated offence or otherwise.

21. ..... For, in terms of section 43D, it is the bounden duty of the
Court to petuse the case diary and/or the report made under section
173 of the Code and all other relevant material/evidence produced
by the Investigating Agency, for recording its opinion.

69  Susan Abraham, “Misuse of the Unlawful Activities (Prevention) Act” Economic and Political
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The Supreme Court called out the Delhi High Court for conducting a detailed
inquiry at the stage of bail in spite of section 43 D(5) only requiring a “prima facie’
examination. But, in the same breath, the court also effectively rewrote the
provision, as it broadened the scope of inquiry for a court from beyond the Case
Diary and Chargesheet to consider “all other relevant material/evidence produced
by the Investigating Agency” for making a decision. Thus, besides giving a cursory
look to the Case Diary and Chargesheet, courts are required to evaluate more
material with the same benign prima facie gaze.

India faces multiple threats from elements which seek to destroy its unity and
integrity and threaten its stability, therefore granting such exemptions in the form
of such security laws comes across as rather necessary. It needs to be noted that
while laws like the National Security Act, 1980 allow provisions which can, given
the nature and extent of the threat, be invoked in terrorism-related cases. The
model of inbuilt safeguards and the rather cautious system of checks and balances
ensures their judicious application through a well-defined legal mechanism, as
opposed to an arbitrary invocation. Despite that, much criticism has been levelled
against the Act since its inception. As discussed earlier, the Government of India
seeks to justify the July 2019 amendment consistent with its alleged desire to effectively
deal with terrorists and terrorist organisations who threaten security. Unfortunately,
the provisions of UAPA have, in the recent past, have been used against those
known to speak up for the oppressed, those who foster the cause of civil rights,
and others who oppose the government and its policies, but a balance must be
restored between the rights of an individual »is @ vis the looming concerns over
national security and integrity of India.

IX. Conclusion

Terrorism represents an attack on human rights that governments have a fundamental
obligation to safeguard, uphold and protect. It is a complicated, serious, and difficult
problem to address. While responding to terrorism, democratic governments must
tully protect human rights to advance both the rule of law and long-term security
while preserving the unity and integrity of the nation, since violations of human
rights often plant the seeds for future acts of terrorist violence and sans the unity,
there is no ground for application of the law.

Unfortunately, in much of the former British empire, including India, post-colonial
governments have too often maintained and dwelled upon the more authoritarian
aspects of the colonial legacy with respect to the emergency, anti-terrorism, and
other security laws albeit it comes with its own share of necessary procedural
safeguards which vary on a country-to-country basis. However, in recent years, the
UN. Security Council has to some extent facilitated disregard for human rights by
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failing to require states to take their international human rights obligations seriously
when implementing their antiterrorism obligations under Resolution 1373."

Albeit, India has taken several positive steps in the right direction such as repealing
POTA and seeking to transform the police and criminal justice institutions that it
inherited from the British empire. In the aftermath of the 26/11 bomb blasts in
Mumbai, the Indian government wisely chose not to re-enact new draconian
legislation to replace POTA. Independent India’s constitutional tradition is a proud
one, and in combating the persistent threat of terrorism that is among the most
serious in the world, a durable, enduring, and ever improving commitment by
India to protect the fundamental human rights while, at the same time advancing
the rule of law without compromising the long-term security of the nation can
serve as an important international model.

71  UN Secutity Council, SC Res 1373, SCOR, UN DOC S/Res/1373 (Sep 28, 2001).



FREEDOM OF SPEECH AND EXPRESSION IN THE
AGE OF SOCIAL MEDIA: PRELIMINARY THOUGHTS
ON CHALLENGES IN REGULATING ‘ONLINE
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Abstract

Emergence of social media platforms has turned out to be both a boon as well as a
bane. It has revolutionized the way people communicate with each other so much
so that the physical distances could hardly be considered as barriers for real time
communications. Social media platforms literally transformed the world into a
single social space. Whereas this is a boon, the baneful consequences of the online
social media platforms are that they enabled subversive and anti-social elements to
spread falsehood and misinformation to create hatred, incite violence, and divide
societies. They even have the potential to affect the sincerity and sanctity of ballot
and can weaken democratic institutions and processes. It has become increasingly
necessary to regulate them, which is one of the most serious and complex tasks.
Since the Constitution guarantees freedom of speech and expression to every
citizen in an equal measure irrespective of the media or platform one choses to
exercise the same, the regulation of social media platforms shall conform to the
Constitution. The paper explores how effectively social media platforms can be
regulated within the constitutional framework and, particularly, how creation and
circulation of falsehood can be regulated when ‘falsehood’ per se is not recognized
as a ground on which reasonable restrictions can be imposed on freedom of speech
and expression. It discusses guarantee of freedom of speech and expression in
USA and Singapore to draw appropriate analogies. The paper also examines whether
the Constitution of India permits enactment of a Singapore like legislation »7z,,
Protection from Online Falsehoods and Manipulation Act, 2019 in India to

counteract deleterious effects of online falsehood.
I. Introduction
II. Constitutional Guarantee of Freedom of Speech and Expression
III. Limitations on the Right to Freedom of Speech and Expression
IV. Regulation of ‘Online Falsehood’ in the Age of Social Media
V. Conclusion
I. Introduction

THE CONSTITUTIONAL guarantee of freedom of speech and expression is
not limited to any particular media or platform. With the evolution of technology,
as the new media or platforms are created, the Supreme Court has recognized

*  Associate Professor of Law, Centre for the Study of Law and Governance, Jawaharlal Nehru
University, New Delhi.



42 Kambkus Law Journal [Vol.: 4

that the freedom of speech and expression is exercisable on all such media or
platforms. Online social media platforms or sites are new additions to the list. The
emergence of online social media platforms provided the greatest opportunity to
people to disseminate news, views and to share all kinds of information almost
instantaneously like never before. It has, in a way, empowered the people. There is
also a flip side to it. The online social media also enabled subversive and anti-social
elements to spread falsehood and hatred, incite violence, misinform and mislead
people. The dangers of online falsehood, when widely circulated, are very many.
They have the potential to create hatred, incite violence, divide society, and can
even weaken democratic institutions and processes. Regulations, thus, need to be
put in place. Regulating social media is, however, one of the serious and complex
tasks. Since the constitutional protection to freedom of speech and expression
extends to social media as well, its regulation shall conform to the constitutional
limits envisaged under article 19 (2) of the Constitution of India. This paper seeks
to examine whether the online social media can effectively be regulated within the
existing constitutional framework.

This paper has been divided into different parts. Part II briefly explains the
significance of constitutional guarantee of freedom of speech and expression and
Part 111 outlines the grounds on which freedom of speech and expression can be
subjected to restrictions as per the constitutional scheme in India. It is argued that
by explicitly enumerating the grounds of restriction, the Constitution of India
accords better protection to the freedom than the Constitution of the United
States of America. Part IV briefly elucidates how online falsehood might prejudice
or have adverse implications on various legitimate state or collective interests of
the society. It focuses more on how falsehoods created and circulated online widely
with political ends in mind may influence the choices of the voters and, thus, affect
the “sincerity of the ballot.” Falsehood has the potential to weaken democratic
institutions and processes. Further, this part also explains the challenges in regulating
online falsehood within the constitutional framework. The important question it
examines is whether it is permissible under the constitutional scheme to impose
restriction or prohibition on creation and circulation of online falsehood in the
interest of holding ‘free and fair elections in India’ since it is not recognized as a
ground under article 19 (2)? Part V contains conclusion.

II. Constitutional Guarantee of Freedom of Speech and Expression

The freedom of speech and expression is one of the most cherished human rights
and it has pivotal significance in democratic polities. One cannot imagine a democracy
of any form, where there is no guarantee of freedom of speech and expression.
That is why freedom of speech and expression has been accorded the sacrosanct
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status of fundamental rights in most of the democracies. The Constitution of
India also protects, under article 19 (1)(a), freedom of speech and all other forms
of expression — by words (not only spoken but also written) or by signs or by
visible representations, or in any other forms, in which a person can express oneself.
The exercise of freedom that is guaranteed is not limited to any particular platform
or media; it extends to all including the social media platforms — the emergence of
which was not even in the contemplation of framers of the Constitution at the
time of its making.'

Under the constitutional scheme, the freedom of speech and expression, unlike
certain other fundamental rights, is available only to citizens and not to others.”
Further, it must also be noted that this right to freedom of speech and expression
is available to all citizens in equal measure and, even though freedom of press is
considered to be implicit in it, the journalists in print or electronic media do not
have any special rights. No special privilege is accorded to them.” Every citizen,
whether he/she is a journalist or not would have the same amount of constitutional
protection and their rights to freedom of speech and expression are subject to
restrictions on same grounds irrespective of the media or platform,* which they
chose to express themselves.

The freedom of speech and expression, which is expressly recognized under article
19 (1)(a), is a composite right. It is wide enough to include within its ambit, as
recognized by the Supreme Court in a number of cases, various concomitant

1 In Awnuradha Bhasin v. Union of India, 2020 SCC Online SC 25, the Supreme Court itself has
acknowledged that it, “in a catena of judgments, has recognized free speech as a fundamental
right, and, as technology has evolved, has recognized the freedom of speech and expression
over different media of expression. Expression through the internet has gained contemporary
relevance and is one of the major means of information diffusion. Therefore, the freedom of
speech and expression through the medium of internet is an integral part of Article 19 (1)
(a)...”

2 When it comes to non — citizens, though the position with regard to aliens or foreigners that
they are not entitled to freedom of speech and expression was very clear, with regard to
juristic persons like incorporate companies, there was some ambiguities. No doubt that as per
law, citizenship can only be conferred on natural persons and not on juristic persons. In Bennett
Coleman ~. Union of India, (1972) 2 SCC 788, the apex court clarified the position by holding
that the citizens do not lose their fundamental rights when they associate to form a company.

3 Express Newspaper (P) Ltd. v. Union of India, AIR 1958 SC 578.

It may, however, be noted that the apex court has been somewhat reluctant to uphold pre-
censorship of press, whereas it had no hesitation in upholding pre-censorship of motion-
pictures. This indicates that the court has accorded differential treatment to freedom of
speech and expression exercised on different platform or media.
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rights 7z, the right to freedom of press,’ right to information,’ right to interview
prisoners,” right of broadcasting and telecasting,” right to exhibit films,” right to

sing'’ or dance or write poetry or literature,'

right to dramatic performances,'
right to advertisement,” freedom to circulate one’s views by words of mouth or
in writing or through audio-visual instrumentalities,'* right to reply,'® etc. The right
to free speech and expression also includes its negative facet ze., right to remain

silent.!

It may be pertinent to ask oneself a question at this stage as to what does this
constitutional protection of freedom of speech and expression signify?

This question often reminds the author of the statement that is attributed to the
former military ruler of Uganda - Idi Amin Dada, who once said to have warned
the people that, “[T]here is freedom of speech, but I cannot guarantee freedom
after speech.”"’

Even the military ruler, with all his might and unfettered powers, thought that he
could not possibly control, at all the times, the people from speaking whatever
they wish to. But he cleatly warned them that he has the means to curtail their other
freedoms ‘after’ speech. Even under authoritarian regimes, people endowed with
the natural ability to speak and express themselves in wide variety of ways can do
so. Butitis the threat of possible curtailment of freedom ‘after’ speech that has the
effect of deterring the free speech and other forms of expressions. The ultimate

5  Per B. R. Ambedkar, VII, Constituent Assembly Debates, 780. Also see Romesh Thapar v. State of
Madras, AIR 1950 SC 124; Brij Bhushan v. State of Delhi, AIR 1950 SC 129; Express Newspaper
(P) Ltd. ~v. Union of India, AIR 1958 SC 578; Sakal Newspapers (P) 1.td. v. Union of India, AIR
1962 SC 305; Bennett Coleman ~v. Union of India, AIR 1973 SC 106.

6 State of U.P.v. Raj Narain, AIR 1975 SC 865; Secretary, Ministry of Information and Broadeasting,
Government of India ~v. Cricket Association of Bengal, AIR 1995 SC 1236.
Prabha Dutt v. Union of India, AIR 1982 SC 6.
Odyssey Communications Pot. 1td. v. Lokvidayan Sanghatan, AIR 1988 SC 1642; Secretary, Ministry
of Information and Broadeasting, Government of India~. Cricket Association of Bengal, AIR 1995 SC
1236.

9 KA. Abbas ~v. Union of India, AIR 1971 SC 481; Bobby Art International v. Om Pal Singh Hoon,
AIR 1996 SC 1846.

10 Usha Uthup ~. State of West Bengal, AIR 1984 Cal. 268.

11 Maneka Gandhi v. Union of India, AIR 1978 SC 597.

12 State v. Babulal, AIR 1956 All 471.

13 Tata Press 1itd. v. Mahanagar Telephone Nigam 1.td. AIR 1995 SC 2438.

14 Life Insurance Corporation of India v. Manubbai D. Shah, AIR 1993 SC 637.

15 Ibid.

16 Bijoe Emmanuel v. State of Kerala (1986) 3 SCC 615.

17 = See https://quotes.thefamouspeople.com/idi-amin-1664.php (last visited on July 15, 2020).
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purpose of constitutional protection to freedom of speech is, in effect, to accord
protection to freedoms affer speech. The constitutional guarantee of freedom of
speech is an assurance that there will be no threat to the freedom even affer speech,
provided one’s speech (or other forms of expression), is within limits that are
defined in the Constitution, which guarantees such freedom.

Freedom of speech and expression is not an absolute right in any country. There
are limitations imposed. In some Constitutions they are clearly and explicitly defined.
In some, like the United States of America, they are recognized later on a case-to-
case basis keeping in mind the “compelling state interests”. So, whenever one speaks
about freedom of speech and expression, one must know that what is protected
is the freedom to speak ‘freely’ and not ‘carelessly’. One must always respect the
limits imposed on the freedom guaranteed.

III. Limitations on the Right to Freedom of Speech and Expression

Under the Constitution of India, like in other countries, the right to freedom of
speech and expression is not an absolute right. The framers of the Constitution of
India have explicitly defined the limitations on freedom of speech and expression
by providing for imposition of restrictions on it under clause (2) of article 19.
Originally it provided for imposition of restrictions, broadly speaking, on four
grounds /3., (i) libel, slander, defamation, (if) contempt of court, (iii) decency or
morality, or (iv) the security of the state.'®

All other freedoms guaranteed under various sub-clauses of clause (1) of article
19 were also subjected to (teasonable)” restrictions in the similar way under different
clauses of the said article itself. The grounds of restrictions, however, are not
exactly identical under all the clauses.

It may be interesting to note that in the Constituent Assembly, article 19 (article 13
in the draft Constitution) was criticized for hedging the rights with so many
restrictions. Some have made reference to the Constitution of the United States of
America, which does not explicitly provide for grounds on which restrictions can
be imposed on fundamental freedoms such as freedom of speech and press, etc.

18 'The original clause (2) of article 19 read: “Nothing in sub-clause (a) of clause (1) shall affect
the operation of any existing law in so far as it relates to, or prevents the State from making
any law relating to, libel, slander, defamation, contempt of court or any matter which offends
against decency or morality or which undermines the security of, or tends to overthrow, the
State.”

19 The word ‘reasonable’ was not there in art. 19 (2) as originally enacted. All other clauses i.c.,
clauses (3) to (6) of article 19, had this word. Granville Austin says it was inadvertently
omitted in art. 19 (2). The word came to inserted in art. 19 (2) by the Constitution (First
Amendment) Act, 1951. The said Act added additional grounds of restrictions.
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The American Constitution declares such freedoms in broad and general terms
without expressly providing that the freedoms so guaranteed are subject to
restrictions. Criticizing the draft article 13, it was said that the rights are “riddled
with so many exceptions that the exceptions have eaten up the rights altogether.”*
It was even condemned as a kind of ‘deception’ that what was given with the one
hand is taken away with the other. Replying to the critics, B. R. Ambedkar, the

Chairman of the Drafting Committee of the Constituent Assembly, observed: *

I am sorry to say that the whole of the criticism about fundamental
rights is based upon a misconception. In the first place, the criticism
in so far as it seeks to distinguish fundamental rights from non-
fundamental rights is not sound. It is incorrect to say that fundamental
rights are absolute while non-fundamental rights are not absolute.
The real distinction between the two is that non-fundamental rights
are created by agreement between parties while fundamental rights
are the gift of the law. Because fundamental rights are the gift of the
State it does not follow that the State cannot qualify them.

In the second place, it is wrong to say that fundamental rights in
America are absolute. The difference between the position under the
American Constitution and the Draft Constitution is one of form
and not of substance. That the fundamental rights in America are not
absolute rights is beyond dispute. In support of every exception to
the fundamental rights set out in the Draft Constitution one can refer
to at least one judgment of the United States Supreme Court.

The fact that the fundamental rights in America are not absolute is abundantly clear
from the observations made by the Federal Supreme Court of the United States
of America in Dennis v. United States? In this case the court observed that:

An analysis of the leading cases in this Court which have involved
direct limitations on speech, however, will demonstrate that both the

majority of the Court and the dissenters in particular cases have

20 VI, Constituent Assembly Debates, 40.

21 bid.

22 341 US 494 (1951). It may be of further interest to note the observations of Holmes J., made
even in his dissenting judgment in Abrabam v. United States, 250 US. 616 (1919). He observed:
“I do not doubt for a moment that, by the same reasoning that would justify punishing
persuasion to murder, the United States constitutionally may punish speech that produces or
is intended to produce a clear and imminent danger that it will bring about forthwith certain
substantive evils that the United States constitutionally may seek to prevent. The power
undoubtedly is greater in time of war than in time of peace, because war opens dangers that
do not exist at other times.”
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recognized that this is not an unlimited, unqualified right, but that the
societal value of speech must, on occasion, be subordinated to other
values and considerations.

In the United States of America, the restrictions imposed on freedoms are upheld
by the coutts if they, inter alia, serve what is known as “compelling state interests.”’*
One can even argue that, by explicitly recognizing the grounds of restrictions, the
Indian Constitution has, in fact, limited the power of the ‘state’ to curtail the freedom.
The rule of construction expressio unius est exclusio alterius clearly leads to that
Conclusion. Recently Jasti Chalameshwar J., has explicitly endorsed this view. He
has observed in his separate but concurrent judgment, in K. S. Puttaswany ~v. Union
of India,** that, “[I]n my opinion, provisions purportedly conferring power on the
state are in fact limitations on the state power to infringe on the liberty of the

SUBJECTS.”

Whereas, in the United States of America, based on the argument that the restriction
in question would serve the “compelling state interest”, it is possible to expand the
grounds of restrictions without amending the Constitution, in India, it is not possible
to do so. In order to add an additional ground, the Constitution needs to be
amended. From this point of view, one can argue that the Constitution of India
accords better protection to the freedom of speech and expression than the Federal
Constitution of the United States of America.

Further, in India, restrictions on the specified grounds can be imposed only through

a ‘law’ duly enacted by a competent legislature and not by executive action.”

23 It is pertinent to note that in the United States of America, different levels of scrutiny are
applied for examining the validity of regulations or restrictions imposed on different kinds of
protected speeches. Various levels of scrutiny applied are: (i) strict scrutiny; (ii) intermediate
review, and (iii) reasonableness balancing. When it comes to the content-based regulation of
speech involving viewpoint discrimination, the courts apply the strict scrutiny test, which is
the highest level of scrutiny, to test their validity. [For details, see R. Randall Kelso, “The
Structure of Modern Free Speech Doctrine: Strict Scrutiny, Intermediate Review, and
Reasonableness Balancing” 8:291 Elon Law Review 291 — 405 (2016)]. The question of ‘compelling
state interest’ i.c., whether or not such regulation advances the compelling state interest is part
of the strict scrutiny test. There is no exhaustive list of what advances compelling state
interest. It has to be decided on a case-to-case basis. As ordinarily understood “[A]n interest
is compelling when it is essential or necessary rather than a matter of choice, preference, or
discretion.” See Ronald Steiner, “Compelling State Intetest” available at: http:/ / www.mtsu.edu/
first-amendment/article/31/compelling-state-interest (last visited on July 19, 2020).

24 (2017) 10 SCC 1.

25 Express Newspaper (P) 1td. v. Union of India (1986) 1 SCC 133; Bijoe Emmannel v. State of Kerala
(1986) 3 SCC 615.
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As far as grounds of restrictions are concerned, though the specification of so
many grounds for imposing restrictions on freedom of speech and expression
was widely criticized in the Constituent Assembly, within a year after the
commencement of the Constitution, the state power under clause (2) of article 19
to impose restrictions on freedom of speech and expression was found to be
inadequate, having regard to certain rulings of the Supreme Court,” and thus, the
first amendment was brought, /nter alia, to teplace the said clause (2).”

As regards article 19(2), the first amendment did two things — on the one hand, it
further restricted the scope of the right to freedom of speech and expression by
not only adding additional grounds of restrictions but also by empowering the
state to impose restrictions “in the interest” of those stated grounds and, on the
other, it strengthened the protection to freedom of speech and expression by
adding the word ‘reasonable’, which was conspicuous by its absence only in clause
(2) of article 19 as it was originally enacted, whereas other clauses (3) to (6) of
article 19 have had this word from the beginning.*

The first amendment has recast the existing grounds and added additional grounds.
The number of grounds increased from four to seven. They are: (i) the security of
the State (ii) friendly relations with foreign States (iii) public order (iv) decency or
morality, (v) contempt of court, (vi) defamation, (vii) incitement to an offence. It
is axiomatic to state that increasing the number of grounds of restrictions resulted
in reducing the scope of the right to freedom of speech and expression. Further,
replacement of the words “relating to” with “in the interest of” in clause (2) of
article 19 also expanded the state power to regulate or restrict freedom. The clause,
as originally enacted, allowed the state to impose restrictions “relating to” those
stated grounds. It meant that the restrictions should have a direct and proximate
connection with the grounds that are enumerated. The words “in the interests of”,
on the other hand, enlarges the state power in the sense that the state can now
impose restrictions not only when free speech or expression can actually lead to
disturbance of public order etc., but even when it has the tendency to cause disorder.

26 Romesh Thapar . State of Madras, AIR 1950 SC 124; Brij Bhushan v. State of Delbi, AIR 1950 SC
129.

27 'The clause substituted by the Constitution (First Amendment) Act, 1951, reads: “Nothing in
sub-clause (a) of clause (1) shall affect the operation of any existing law, or prevents the State
from making any law, in so far as such law imposes reasonable restrictions on the exercise of
the right conferred by the said sub — clause in the interest of the security of the State, friendly
relations with foreign States, public order, decency or morality or in relating to contempt of
court, defamation or incitement to an offence.”

28  According to Granville Austin, the omission of the word ‘reasonable’ from article 19 (2) in

the original Constitution was because of inadvertence. See, Granville Austin, The Indian
Constitution: Cornerstone of a Nation (OUP, 2012).



2020] Freedom of Speech and Expression in The Age of Social Media 49

Foreseeing the possibility of disturbance to public order or threat to security of
state, friendly relationships with foreign countries, etc., the state can restrict free
speech.

Adding the word ‘reasonable’, on the other hand, had a positive effect. It mandated
that the restrictions that can be imposed on it must be reasonable having proximate
nexus or a rational relation with the grounds specified in clauses (2) of article 19
and further, restrictions should be proportionate to the object sought to be achieved.

In the year 1963, clause (2) of article 19 was further amended vide section 2 of the
Constitution (Sixteenth Amendment) Act, 1963 to make one more addition to the
grounds of restrictions. The amendment was based on the recommendation of
the Committee on National Integration and Regionalism appointed by the National
Integration Council. As the Committee recommended “that article 19 of the
Constitution be so amended that adequate powers become available for the
preservation and maintenance of the integrity, and sovereignty of the Union”, a
new ground #zz., “the sovereignty and integrity of India” was added.

There are now eight grounds on which freedom of speech and expression can be
restricted.

It may, however, be noted that these grounds are not exhaustive. Sometimes, the
freedom of speech and expression can be restricted relying on other provisions
of the Constitution if the exercise of the freedom comes in conflict with them.
One may note, for example, parliamentary privileges. It is not recognized as a
ground under article 19(2) even though the Parliament and State Legislatures are
empowered under the Constitution to punish breach of their privileges. The way
the court constructed the relationship between the two — the right to freedom of
speech and expression, on the one hand, and the power of the Parliament to
punish for the breach of its privileges, on the other — completely leverages the
latter at the cost of the former.” It cannot be said to be a harmonious construction.
What is more pertinent to be noted, in this context, is that the judiciary can identify,
through the process of construction of the Constitution, additional grounds for
imposition of restrictions on freedom of speech and expression. But, unlike in the
United States of America, it is not open for the court in India to recognize a
ground, which has no textual basis in the Constitution.

IV. Regulation of ‘Online Falsehood’ in the Age of Social Media

As stated earlier, the freedom of speech and expression, which is a composite
right, can be exercised on any platforms or media including online social media.

29 Pandit M.S.M. Sharma ~. Sri Krishna Sinha, AIR 1959 SC 395; In Powers, Privileges and Inmmunities
of the State 1.egislatures, Re, AIR 1965 SC 745.
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Irrespective of the platform or the media, the extent of the freedom remains the
same as well as the state power to restrict it even though the challenges thrown up
by different media are different.

Information and communication technology (ICT), which is the defining feature
of the contemporary age, has redefined the way people interact and the speed
with which they communicate with each other like never before. Distances do not
matter at all. The ‘internet’ and ‘social media’ platforms have provided greater
opportunities for the people to pass on news or information and more publicly
and openly express their views, ideas, opinions, beliefs etc., One does not have to
rely on conventional print or electronic media like televisions and radios to
disseminate information to wider section of the population. One can even open
his/her own YouTube channel without any cost and keep disseminating information
to the world at large. With Internet enabled handhelds like mobile phones and
iPads one can make videos and share it with others on various social media platforms
within seconds.

These innovations and developments have both positive and negative dimensions.
It is not only possible for people to exchange news and views, ideas and opinions,
but also to spread falsehood and hatred, incite violence, misinform and mislead
people. It is because of this potential and possibility, these social media platforms

might as well be described as ‘anti — social media™

platforms. The statements that
are false, when widely circulated online, have the potential to spread hate, incite

violence, divide society, and can even weaken democratic institutions and processes.

Having regard to its negative potentials, which could have far reaching consequences,
the legal regulation has become imperative. World over increasingly the need is felt
to regulate social media platforms. Some countries like Singapore have taken a
lead and enacted a statute »73., Protection from Online Falsehoods and Manipulation
Act, 2019 (hereinafter “POFMA”).

The POFMA is a comprehensive legislation, which primarily aims at preventing
electronic “communication of false statements of fact in Singapore”.’! It contains
host of provisions to enable authorities to take appropriate measures to counteract
the effects of communication of false statements of fact. The phrase ‘statement
of fact’, as defined under the Act, refers to “a statement which a reasonable person
seeing, hearing or otherwise perceiving it would consider to be a representation of
fact”.* Itis amply clear from the definition that it does not include views, opinions,

30  Shiv Vaidhyanathan, Ant#i — social Media: How Facebook Disconnects Us and Undermines Democracy
(OUP, 2018).

31 The Protection from Online Falsehoods and Manipulation Act, 2019, s. 5(a).

32 The Protection from Online Falsehoods and Manipulation Act, 2019, s. 2(2)(a).
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criticisms, satire, or parody. The Act further secks to suppress financing, promoting
or supporting those involved in repeatedly communicating false statements of
facts and also secks to enhance transparency in political advertisements made online.
It enables the competent authority to issue ‘Codes of Practice’ to be followed by
‘digital advertising intermediaries’ or ‘internet intermediaries’ for the purpose of
enhancing “disclosure of information concerning paid content directed towards a
political end”.”

Section 7 is one of the key provisions of the POFMA that criminalizes
communication of false statement of facts in Singapore. Clause (1) of section 7
prohibits a person from communicating in Singapore a statement, which he/she
knows or believes to be false if such communication is likely to -

() be prejudicial to the security of Singapore or any part of Singapore

(i) be prejudicial to public health, public safety, public tranquility or public
finances;

(i) be prejudicial to the friendly relations of Singapore with other countries;

(iv) influence the outcome of an election to the office of President, a general
election of Members of Parliament, a by-election of a Member of
Parliament, or a referendum;

(v) incite feelings of enmity, hatred or ill-will between different groups of
persons; or

(vi) diminish public confidence in the performance of any duty or function
of, or in the exercise of any power by, the Government, an Organ of
State, a statutory board, or a part of the Government, an Organ of State
or a statutory board.

As is evident, the provision does not criminalize mere communication of false
statement. It penalizes such communication only when it leads to or likely to lead
to any of the stated consequences.

POFMA has been subjected to criticism on several counts in Singapore. Moreover,
it is also not clear as to whether section 7, which covers wide areas, falls strictly
within the purview of clause (2)(a) of article 14 of the Constitution of the Republic
of Singapore. Article 14(1)(a) confers on the citizens of Singapore “the right to
freedom of speech and expression” subject to the provisions contained in clause
(2) (a), which reads as follows:

33 See the Protection from Online Falsehoods and Manipulation Act, 2019, s. 5 (a), for explicit
statement of purpose of the Act.
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(2) Parliament may by law impose —

(a) on the right conferred by clause (1) (a), such restrictions as it
considers necessary or expedient in the interest of the security of
Singapore or any part thereof, friendly relations with other countries,
public order or morality and restrictions designed to protect the
privileges of Parliament or to provide against contempt of court,

defamation or incitement to any offence.

It is evident that above clause does not recognize prohibition of spreading of
‘falsehood’ per se as a ground for imposing restriction on freedom of speech and
expression. Since the clause provides for imposition of restrictions “in the interest
of” specifically stated grounds, the false statements that have reasonable and
proximate nexus to any of them can be restricted and not otherwise. Thus, on
plain reading of various sub-clauses of clause (1) of section 7 of the POFMA in
the light of article 14(2)(a) of the Constitution of the Republic of Singapore, it
seems that the above stated sub-clauses (i), (iii) and (v) of clause (1) of section 7 of
the POFMA clearly falls within the purview of article 14(2)(a) whereas the sub-
clauses (if), (iv) and (vi) of clause (1) of said section 7 appears to be #/tra virus.

In this time and age online falsehood might prejudice various other legitimate state
or collective interests of the society, most particularly, holding of free and fair
elections, which is a foundation of democracy. ‘Misinformation™ and

‘disinformation™

spread online through various social media platforms might
influence the political choices of voters and that threatens the very foundation of
the democracy. The possibility of online misinformation and disinformation
influencing the voter choices is not a figment of imagination of scaremongers. It is
no longer a mere hypothetical possibility. Many democracies across the world
have already experienced it and are seriously enquiring into and exploring the
possibility of enacting stringent laws, like Singapore, to deal with the problem.
International Grand Committee on Disinformation and Fake News had formally

declared that “[T]he deliberate spreading of disinformation and division is a credible

34 ‘Misinformation’ refers to “inadvertent sharing of false information”. See “Disinformation
and ‘fake news”: Final Report”, Infra note 36.

35 ‘Disinformation’ means “the deliberate creation and sharing of false and/ot manipulated
information that is intended to deceive and mislead audiences, cither for the purpose of
causing harm, or for political, personal or financial gain.” See “Disinformation and ‘fake news’:
Final Report”, Infra note 36.
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threat to the continuation and growth of democracy and a civilizing global

dialogue”.*

The political parties, the candidates or any of their supporters can use various
social media platforms to either create a distrust towards the other political parties
or candidates or to create and circulate false positive narratives about themselves.
Such practices are likely to atfect the “sincerity of the ballot”. In the larger interest
of democracy, spreading of misinformation and disinformation to influence the
voter choices or for any other political gains, thus, needs to be dealt with. The
important question, however, is can that be done within the existing constitutional

framework.

The Constitution of the Republic of Singapore does not explicitly permit imposition
of restrictions on freedom of speech and expression either for preventing the
circulation of ‘falsehood’ or in the interest of ‘free and fair elections’. Nevertheless,
section 7(1)(iv) of the POFMA seeks to punish those who influence, by making
false statement of facts, the outcome of an election to the office of President, a
general or by-election to the Parliament or referendums contemplated for various
purposes under the Constitution. If ever challenged in the court, the said provision
in the POFMA may not possibly survive the constitutional scrutiny. The answer,
of course, depends on the intricate nuances of the Singapore Constitution as
interpreted and developed by the Supreme Court of Singapore.

In India, like in the case of Singapore and unlike the USA, the freedom of speech
and expression guaranteed under article 19(1)(a) has been explicitly made subject
to reasonable restrictions that may be imposed by the state. The grounds in the
interest of which such restrictions can be imposed have been specifically enumerated
in article 19(2) of the Constitution. Though the grounds that are enumerated are
very wide and are sufficient to tackle most of the problems even in this age of
social media, every legitimate state or collective interests that are likely to be affected
by online falsehood cannot be safeguarded by relying on those grounds. Creation

36 Principle (ii) of the International Principles on the Regulation of the Tech Platforms declared
by the International Grand Committee on Disinformation and Fake News. The meeting of the
said International Grand Committee was convened by the UK House of Commons’ Digital,
Culture, Media and Sport Committee in November 2018. In addition to the parliamentarian
of UK, the Grand Committee consisted of parliamentarians invited from eight other countries:
Argentina, Belgium, Brazil, Canada, France, Ireland, Latvia, and Singapore. The International
Principles on the Regulation of the Tech Platforms declared by the Grand Committee is
annexed to the “Disinformation and ‘fake news’: Final Repor?” submitted by the Digital, Culture,
Media and Sport Committee, on February 18, 2019, HC 1791. available at: https://
publications.patliament.uk/pa/cm201719/cmselect/cmcumeds/1791/1791.pdf (last visited
on June 15, 2020).
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and circulation of false statements of facts, which are likely to affect those
enumerated state or collective interests 273, the sovereignty and integrity of India;
the security of the State; friendly relations with foreign States; public order; decency
or morality; contempt of court; defamation; or incitement to an offence can be
restricted or prohibited but not the falsehood per se. It is because article 19(2) does
not specifically recognize ‘falsehood’ as one of the grounds for regulating freedom
of speech and expression. Further, it is very pertinent to note that when it comes
to imposing restrictions on the freedom in the interest of enumerated grounds,
the constitution makes no distinction between ‘true speech’ and ‘false speech’. It
appears that both can be restricted in the interest of those enumerated state or
collective interests of the society.

However, in case of ‘defamation’ and ‘contempt of court’, laws governing those
subjects allow ‘truth’ as defense. But in other cases, like disturbance to public order,
threat to security of state or friendly relationship with foreign states, etc., no
distinction is made between ‘truth’ and ‘falsehood’. Even if the circulation of true
statements of fact is likely to lead to, for example, public disorder, the same can
also be prohibited just as false statements of fact.

It is not even desirable to incorporate ‘falsehood’ simpliciter as a ground under
article 19(2). Making ‘falsehood’ per se an autonomous ground may have a chilling
effect on freedom of speech and expression as the state, then, may not make
distinction between ‘honest factual errors” and ‘deliberate lies’. Denying constitutional
protection to the former would have a deterrent effect on free speech. Further,
sometimes falsehood may be so innocuous which may not affect/prejudice any
of the legitimate state or collective interests, in which case there is no justification
for the state to intervene. More importantly, “[Als a general rule... the government
does not stand as the definer of truth, which is designed to emerge from the clash
of opinions rather than from government fiat.””” It may be worthwhile to note
that even in the United States of America, where false statement of facts is denied
the constitutional protection in certain cases, mainly in cases relating to defamation
and commercial speech, the Supreme Court made it clear that the protection is
accorded to false statements as well in cases where denial would have chilling

effect on true speech.”

37  John R. Vile, “False Speech”, available at: https://mtsu.edu/first-amendment/article/1506/
false-speech (last visited on July 31, 2020).

38 For details of the legal position in USA and its critique, see Mark Spottswood, “Falsity,
Insincerity, and the Freedom of Expression”, 16(4) William & Mary Bill of Rights Journal 1203
(2008).
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The pertinent question, however, is can creation and circulation of falsehood be
restricted in India when it is likely to affect the “sincerity of the ballot” and weaken
the democratic processes and institutions? Article 19(2) of the Constitution of
India does not explicitly empower the state to impose restrictions on freedom of
speech and expression in the interest of holding ‘free and fair elections’.

India is the world’s largest democracy and is a federal country with parliamentary
form of governments at both the union and the states. In addition, there are three
tiers Panchayati Raj institutions, which are also representative bodies, established for
the purpose of local self-governance. Periodic elections are held to the Parliament,
State Legislative Assemblies and also the Panchayati Raj institutions. It is axiomatic
to state that maintaining the sanctity, integrity and purity of elections held to all
those representative bodies is not just important; it is the foundational requirement
for the survival of democracy. Deliberate and politically motivated creation and
circulation of false narratives either in favour of or against any political party or
candidate in an election may influence the voter choices and, thus, affect the sanctity
of the ballot. This is undoubtedly a serious concern that needs to be addressed.
The question is how can that be addressed. No doubt, the Representation of
People Act, 1951 (hereinafter “RP Act”) treats, under section 123(4), creation and
circulation of falsehood “in relation to the personal character or conduct of any
candidate, or in relation to the candidature, or withdrawal of any candidate, being
a statement reasonably calculated to prejudice the prospectus of that candidate’s
election” as ‘corrupt practice’. But it does so only if the falsehood is published “by
a candidate or his agent or by any other person with the consent of a candidate or
his election agent” and not otherwise. The provision does not cover the cases of
creation and circulation of false positive narrative about the candidate’s own personal
character, conduct or accomplishments nor does it cover cases, where falsehood
is created and circulated by some supporter of a candidate or his/her political
party without the ‘consent’ of the candidate or his election agent. The RP Act has
its limitations in tackling the falsehood and counteracting its influence on voter
choices. There is a need to explore other ways of tackling it.

Further, influence on voter choices is just one of the many problems the falsehood
has potential to generate. As stated before, creation and wide circulation of
falsehoods have the potential to create hatred, incite violence, and divide society,
apart from weakening democratic institutions and processes. The focus on the
latter, in this paper, is only for the purpose of illustration.

In India, since grounds on which restrictions can be imposed on freedom of
speech and expression are explicitly enumerated, the ‘state’ can neither regulate nor
authorize or require the social media platforms or service providers to regulate



56 Kamkus Law Journal [Vol.: 4

freedom of speech and expression on any ground other than the once recognized
under the Constitution. In the circumstances, it may not be possible to have a law’
to prevent creation and circulation of false narratives on various social media
platforms with political ends in mind. Is it, then, desirable to add a new ground to
empower the state to illegalize creation and circulation of such false narratives?
Some may readily expect the answer to be in the affirmative but great amount of
circumspection is needed whenever a decision has to be taken to further circumscribe
fundamental freedoms. Inclusion of ‘free and fair election’ as an additional ground
for imposing restrictions on freedom of speech and expression may have
unintended consequences. There is a need to have a holistic understanding of the
possible implications of such inclusion. No hasty decision shall be made.

Another important challenge in regulating the online falsehood is the sheer amount
of contents created and circulated online. To a great extent, by relying on article
19(2), even online contents can be regulated but it may be impracticable to do so
owing to the humongous amount of content that is being created and shared
online every day. According to Eric Schmidt, the Executive Chairperson of Google,
“we are creating the equivalent amount of information every other day as all of
humanity created from the beginning of recorded history to the year 2003, and
this is in large part enabled by the Wortld Wide Web.”” Further, as noted by House
of Commons’ DCMS Committee in its report, “[I]t is hard to differentiate on
social media between content thatis true, that is misleading, or that is false, especially

when those messages are targeted at an individual level.”*

Having regard to the difficulty in regulating online contents, the state governments,
in certain exigencies, often resort to internet shutdowns in India. Such measures
may have far reaching consequences. If the proportionality test is adopted to
determine the constitutional validity of internet shutdowns, such measures at times
may seem to be excessive and, thus, impermissible to resort to. Ordering complete
shutdown of Internet even in particular areas for any number of days may amount
to infringement of freedoms guaranteed under article 19(1)(a) and (g) of the
Constitution of India as the Supreme Court had unequivocally declared that “the
right to freedom of speech and expression under article 19 (1) (a), and the right to
carry on any trade or business under 19 (1) (g), using the medium of internet in

constitutionally protected.”"!

39  As cited in Michael L. Rustad and Sanna Kulevska, “Reconceptualizing the Right to be
Forgotten to Enable Transatlantic Data Flow” 28(2) Harvard Journal of Law & Technology 349
(Spring 2015).

40 DCMS, “Disinformation and ‘fake news’ Final Report”, s#pra note 36 at 85.

41 Anuradha Bhasin v. Union of India, supra note 1.
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These are the broad and primary issues that need to be paid attention to while
formulating laws or policies for regulating free speech in the age of social media.

V. Conclusion

Striking a harmonious balance between individual liberties and the legitimate state
or collective interests of the society is one of the perennial problems of statecraft.
Even if the balance is ever struck, the boundary line drawn between ‘liberties” and
‘restraint’ at any point in time hardly remains apposite for long. Maintaining proper
balance between the two requires boundary line to be drawn and re-drawn as per
the needs of time and circumstances.

The constitutional history reveals that the boundary line between freedom of speech
and expression and the state’s power to impose restrictions on them has been re-
drawn twice after the adoption of the Constitution of India and both the times
state power to impose restrictions has been enlarged, which resulted in narrowing
the scope of freedom. If more and more grounds of restrictions are added, the
constitutionally guaranteed freedom of speech and expression stands bereft of
much of its substance. Thus, no overtly broad additional ground shall be inserted
into article 19(2) as a knee-jerk reaction to deal with the problem of online falsehood.
Prior to formulating appropriate state responses, it is important to understand the
extent to which online falsehood prejudices the other legitimate state or collective
interests, more particularly, the degree to which it influences voter choices and
affects the sincerity of the ballot. Inadequacies of the existing constitutional and
legal framework, if any, shall be ascertained in the light of that and the least restrictive
alternative shall be adopted to deal with the problem of online falsehood.



PRE-INSTITUTION MEDIATION IN
COMMERCIAL CASES: WELL-BEGUN IS HALF
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Abstract

Alternate dispute resolution promises quicker resolution of the litigation and reduces
the huge pendency of the cases before the court. These attributes are making the
alternate dispute measures a popular choice on the issues of commercial interest
due to the high economic value of litigation. In 2015, the Commercial Courts Act
has obligated the parties to attempt to mediate the dispute before knocking at the
door of the judiciary. Pre-institution mediation promises to present an opportunity
to settle the disputes without getting entangled in the procedural complexities of
civil litigation. Notwithstanding the benefits of mediation to resolve the dispute,
there is an exception carved out to approach the civil court when the litigating
parties are in the need of ‘urgent interim relief’. However, the law is silent on the
conditions to avail the benefit of the exception provided therein.

The paper details out the rationale of the amendment related to pre-institution
mediation in the Commercial Courts Act. Further, it attempts to unravel the
complexities behind the functioning of the pre-institution mediation. It elaborates
upon the purpose of the establishment of specialised court to deal with commercial
matters. It explains the nuances ingrained in the applicability of the pre-institution
and the advantages attached thereto. Finally, it discusses the shortcomings of the

scheme as suggested under the new law.
I. Introduction

II. Pre-Institution Mediation: A Step Introduced Through an
Amendment in the Commercial Courts Act

ITII. Understanding “Urgent Interim Relief” — A Ground to Circumvent
Pre-Institution Mediation

IV. Pre-Institution Mediation: Advantages and Disadvantages
V. The Way Forward
I. Introduction

HUGE PENDENCY of litigations in India has caused mistrust in the judicial
system amongst the people of the country. The pendency of cases is at every level
of judiciary.! Several reasons are advanced for this such as insufficient physical

*  Associate Professor, Rajiv Gandhi School of Intellectual Property Law, Indian Institute of
Technology Kharagpur. The author acknowledges the research support extended by Mr. Chetan
Sikarwar, final year student of Rajiv Gandhi School of Intellectual Property Law, IIT Kharagpur.

1 See generally, Law commission of India, “245th Report on Arrears and Backlog: Creating
Additional Judicial (wo)manpower 20147 (July, 2014).
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infrastructure, inadequate strength of judges and deficiency of funds.” Amidst a
wide of range of the subject matters which are awaiting its finality, the commercial
issues stand differently on account of involvement of economic interest of our
country. A globalised world has brought opportunity for the countries to attract
investments to generate employment and to guarantee better standard of living to
the people. If the investment hits roadblock, then it creates environment of mistrust
amongst the stakeholders. One of the prominent barriers is in the form of undue
delay in resolving the dispute between the parties having commercial interests.

Acknowledging the damage caused by incremental trends of impending legal
disputes, the judiciary and the government have undertaken score of the initiatives
to expedite the disposal of suits. This includes enactment of legislation with an aim
to establish a specialised judicial forum to accelerate the disposal of legal disputes.
The Commercial Courts Act, 2015 has been enacted to provide dedicated
institutional arrangements for settling the commercial disputes at the lower and the
appellate levels. The new legislation innovates on the dispute resolution mechanism
by introducing pre-institution mediation so that the litigating parties make an attempt
to settle their differences before instituting formal process of dispute resolution.
This paper attempts to unravel the complexities behind functioning of the pre-
institution mediation. It elaborates upon the purpose of the establishment of the
specialised court to deal with commercial matters. It explains the nuances ingrained
in the applicability of the pre-institution and the advantages attached thereto. Finally,
it discusses the shortcomings of the scheme as suggested under the new law.

II. Pre-Institution Mediation: A Step introduced through an amendment
in the Commercial Courts Act

The Commercial Courts Act was introduced in 2015 to establish a specialised
forum at the district and appellate level for adjudication of “commercial disputes”.
Except where High Courts have ordinary original civil jurisdiction the State
Governments are to set-up Commercial Courts at the District level; and wherever
the High Courts have ordinary original civil jurisdiction, the Chief Justice is to set-
up a Commercial Division bench presided by a single Judge. The Commercial
Appellate Division presided by bench of two Judges is to be constituted by the
Chief Justice of each of the High Courts, to hear appeals from decisions of the
Commercial Court or Commercial Division.

The law has realised the need of a streamlined procedure for effective, efficient
and expeditious resolution of high value disputes of a commercial nature with a

2 1d;See, Dushyant Mahadik, “Analysis of Causes for Pendency in High Courts and Subordinate
Courts in Maharashtra” (Department of Justice, Government of India, 2018).
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set timeline for filing of pleadings, discovery and procedure for grant of summary
judgments.’ The focus of the paper is on Pre-institution mediation, thus the author
has not dwelled into the discussion of the framework as stipulated under the law
and its functioning thereof.

The definition of “commercial disputes” under Sec 2(c) of the Act is broad and
generally covers commercial transactions and includes disputes arising out of
intellectual property rights. In 2018, the Act has been, further, amended to bring in
some clarity of procedure and also to introduce the mandatory pre-institution
mediation provision.

The Commercial Courts, Commercial Division and Commercial Appellate Division
of High Court Act’, which has amended the Section 12A of Act reads as:

a suit which does not contemplate any urgent relief under this Act,
shall not be instituted unless the plaintiff exhausts the remedy of pre-
institution mediation and settlement in accordance with such manner
and procedure as may be prescribed by rules made by the central
government.

The salient features of the amendment are:

1. Itreduced the minimum value of commercial dispute to three lakhs (earlier
it was one crote).’

2. It allows the creation of Commercial Courts at the district level in the
areas where all the High Courts have jurisdiction.®

3. The state governments shall notify the pecuniary jurisdiction (not lower
than three lakhs) for district courts where high courts do not have original
jurisdiction.”

4. The state governments shall constitute commercial courts below the level

of district courts, in areas where High Courts do not have original
jurisdiction.”

3 Necessary amendments are being done in the Code of Civil Procedure, 1908 with an aim to
attain the objectives of the Act. Some prominent provisions are, s. 35(2), Order VIII Rule 3A,
order XI rules (3)(1) and (4) (1), order XIII A rule 2, order XV A rules 1, 3 and 4.

4 The Commercial Courts, Commercial Division And Commercial Appellate Division Of High
Courts (Amendment) Act, 2018 (Act 28 of 2018).

Id., s. 4.
Id, s. 6.
1bid.
1bid.

o 1 &N w»



2020] Pre-Institution Mediation in Commercial Cases-Begun is Half Done 61

5. The state governments shall set up commercial appellate courts at district
level provided High Courts do not have original jurisdiction.’

6. The mandate to undertake mandatory pre-institution mediation with a
time to complete the process within three months. "

Section 12A of the Act has mandated that every suit before being filled at any
commercial court should necessarily go through mediation. This section mandates
the pre-institution mediation simultaneously providing an exception from this clause
in matters where the parties seck an urgent interim relief. The Act does not elaborate
on the meaning of ‘urgent interim relief’. The Act also empowers the Central
Government to authorize authority constituted under Legal Services Authority
Act, 1987." The provision of the Act places a time limit of three months (patties
may extend this period for a further two months) to finish the mediation process.
These three months (or maybe five months if extended) shall not be computed
for the purpose of the Limitation Act 1963."* This Amendment and the subsequent
notification of the Rules are welcome steps since they are in accordance with the
original aim of the Acti.e., to bring about reduction in delay of cases. These steps
will also encourage parties to stop depending on external agencies such as Courts
for resolving commercial disputes and take the matter into their own hands. The
parties if come to a settlement, the same agreement shall have the force of an
arbitral award.”

In pursuant to the Act, the central government has framed rules under this Act
called as the Commercial Courts (Pre-Institution Mediation and Settlement) Rules,
2018." The rules provide for filing the application for initiating the mediation
before the District Legal Services Authority established under the Legal Services
Authority Act, 1987 (hereinafter “LSA”). The LSA is a designated authority, any
party secking the resolution of the commercial dispute shall apply to authority
either through online mode ot by post ot by hand to the competent authority,* on
16

receiving of such request the authority will issue notice to opposite party,'® which is

9 Id,s. 7.

10 Id,s. 11.

11 The Legal Services Authority Act, 1987, (Act 39 of 1987).

12 The Limitation Act, 1963, (Act 36 of 1963).

13 The Commercial Courts Act, 2015, (Act No. 4 of 2016), s. 12A (5).

14 Ministry of Law and Justice (Department of Legal Affairs), Notice No. G.S.R. 606(E), dated
July 3, 2018, published in the Gazette of India, Extra., part II, s. 3(i), dated 3rd July, 2018.

15  Competence (to State Legal Service Authority or District Legal Service Authority) will be
determined based on territorial and pecuniary jurisdiction.

16 The Commercial Courts (Pre-Institution Mediation and Settlement) Rules, 2018, rule 3(2).
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required to respond within ten days and if the party fails to respond the authority
will reissue a final notice."”

Once both the parties appear in front of the authority and give their consent to
participate in the mediation process, the authority will assign a mediator and fix a
date for their appearance. Rules provide a time period of three months to finish
the mediation process with the extension of two more months. During the
procedure, if authority concluded, it shall be converted into a written agreement.
The agreement reached between parties will be final and binding;

In cases, where opposing parties failed to give consent or appear in front of
authority, the mediation will be considered as a non-starter, the authority would
prepare a report to that effect.

The provision of confidentiality provided under the rules' is the key to prevent
disclosure of important business strategies to competitors. The biggest problem
with the Commercial Courts Act and the Rules is conflict between the two. Although,
the Act under section 12A" mandates pre-institution mediation, the Rules under
section 3(6)* says, if both patties are not agreeing, the process will be nonstarter.
The Rules provide for issuance of a final notice if the Authority does not receive
a response within 10 days of the initial notice, the Authority will treat the mediation
process as a non-starter and prepare a report to that effect. If the opposing parties
agree to participate, then the mediation process would begin. Following negotiations
and meetings with the mediator, if the parties arrive at a settlement, it will be

recorded in a settlement agreement.

ITI. Understanding “Urgent Interim Relief” — A Ground to Circumvent
Pre-Institution Mediation

Section 12A carves out an exception for the parties who are seeking “urgent interim
relief”” The Act is silent on the definitional content of “urgent interim relief”.
Section 12A(1) carves out an exception to the mandatory pre-institution mediation
process by allowing the parties to file an application for “urgent interim relief” which
shall lead to the institution of the suit.

A reference of the Arbitration Act, 1996 is drawn to understand the meaning of
interim relief. The Act defines the power to grant interim relief in arbitration
matters.”’ The Act laid down measures like the appointment of a guardian,

17 1d., rule 3(3).

18 Id., rule 9.

19 The Commercial Courts Act, 2015, (Act No. 4 of 2016), s. 12A(1).

20 The Commercial Courts (Pre-Institution Mediation and Settlement) Rules, 2018, rule 3(6).
21  The Commertcial Courts Act, 2015, (Act No. 4 of 2016), s. 9.
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preservation of any goods for sale which is the subject-matter of the arbitration,
securing amount of dispute, the appointment of the receiver which courts can

grant during arbitration proceedings.

In reference to section 12(A), there is a possibility that the lack of clarity regarding
word ‘urgent” might result in the filing of frivolous cases that would defeat the
purpose of the law. The overall dissatisfaction with the functioning of the alternate
dispute resolution mechanism or the ulterior motive to adopt dilatory tactics may
encourage parties to take the undue advantage of the exception, carved out under
the section.

The qualification by the word ‘urgent’ under section 12A signifies that understanding
‘interim relief” should be read in relation to premise of the preference of mediation
process to resolve the dispute. It is incumbent upon the judge to verify the emergent
situation so that the party is not allowed to take advantage of the exception without
any substantial basis. Legislature never uses the word in a statute without any
legislative design. The idea underlying on insertion of a word or a provision can
be culled out by looking at the opinion presented by the parliamentarians during
the passing of the legislation. In this, the statement made by the Minister carries
significant weight to construct the meaning of the word. The Hon’ble Minister of
Law and Justice, made the following statement on the floor of the house, which

could serve as a guiding force to understand the contours of the provision:*

Sir, one thing I would like to share with this House is that #bis is the
most important commercial law initiative perhaps in the entire world where
premeditation initiative has been given a very important focus. Suppose one
partner has run away with all the profits. Then we need interim
protection from the court. Therefore, the law says, ‘except in the case
of wurgent interim relief, every commercial dispute must go to the
mediation first’. Three months’ period has been prescribed. First, you
should use it. If you are not able to resolve, then come to the conrt. Therefore, pre-
mediation litigation resolution is an important milestone. (Emphasis supplied)

When a party is seeking interim measures, then it is essential to establish urgency in
the matter involved. The party must exhibit the gravity of the issue to deviate
from the alternate process designed under the law or else intent of the legislature
to resolve the commercial matters without entanglement in the technicalities of the
judicial proceedings would be defeated. If the plaintiff fails to demonstrate the
extremity for taking the advantage of the exception, then the court shall refrain
from issuing the summon in the suit giving the plaintiff a liberty to file the plaint

22 Lok Sabha Debates, available at: https:/ /loksabhahindi.nic.in/Members/DebateResults16.aspx
(last visited on May 03, 2020).
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before the coutt in case of the failure of the mediation.” The frivolous attempt to
take advantage of this exception of filing the plaint with an intent to delay the
mediation or bypass the process needs to be dealt with strictness by the court.
Imposition of a heavy cost may be a good deterrent for such flimsy and baseless
plaint. It is not very difficult to contemplate a situation where a dilatory tactics may
be employed by a shrewd party who sees monetary advantage in the longevity of
disposal of the case.

“Doctrine of exhaustion” of remedies serves as a guide to turn down the
application under “urgent intetim relief ”.* The doctrine operates in a circumstance
where the litigant seeks remedy from a new court without exhausting the remedial
measutes designed under a statute.”” Section 12A (1) uses the expression “..unless
the plaintiff exhansts the remedy of pre-institution mediation. .. thus this doctrine, squarely
applies here as well. Under the scheme of the Act, the alternate remedy in the
form of mediation is to be preferred, as far as possible, over the conventional
litigation process.

IV. Pre-Institution Mediation: Advantages and Disadvantages

The scheme of pre-institution mediation brings a score of the benefits to the
parties involved in commercial transactions. It is evident in commercial matters
that the parties prefer to stay away from any litigation to avoid the collateral costing
of the project. Nevertheless, if the conflict arises between the parties then they try
to settle the disputes in a speedy manner so that the transactional cost involved in
litigation would not dent the profit margin of the parties. The clearly stipulated
timeline of completion of the mediation process under the law certainly instils the
confidence in the parties to opt for this method to settle the matter. Cost-effectiveness
of the alternate dispute process is one of the advantages of the statutory design.
The absence of an adversarial system allows the parties to explore workable and

23 The Civil Procedure Code, 1908, order VII rule 11. It deals with Rejection of the Plaint.

24 The Doctrine of Exhaustion of Remedies prevents litigants from secking remedy for higher
Courts until they have exhausted the remedy available to them in the lower forum. As in Rashid
Abmed ~. Municipal Board, Kairana, [1956] 1 SCR 566, the Supreme Court has observed: “the
existence of an adequate legal remedy is a thing to be taken into consideration in the matter of
granting writs.” But in State of UP~v. Mohammad Nooh, AIR 1958 SC 86, clarified, “This rule of
exhaustion is a rule of self-imposed limitation, rule of policy, convenience and discretion
rather than the rule of law.” Court further laid down certain exceptions in which Courts can
exercise their discretion in allowing the petition these exceptions are

1. The lower courts or tribunals acted wholly out of the jurisdiction;

II.  Violation of rules of natural justice; and

III. The tribunals were merely departmental, and the person hearing such petitions do not have
adequate legal training and background.

25 Mafatlal Industries 1.td. ~. Union of India, (1997) 5 SCC 536.
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interest-based solutions, to determine the outcome of the procedure according to
their business needs, and to preserve the relationship in the long term.

Section 12 A stipulates that the successful outcome of the mediation will have the
finality in terms of “arbitral award” as provided under section 30(4) of the
Arbitration and Conciliation Act, 1996. The reading of clause 3 clearly spells out
that the substance of the dispute should be considered before it is to be settled in
the award. Consequently, the award will not be open to judicial scrutiny except on

26

the ground of public policy.* The courts are no longer permitted to reappraise
evidence or set aside awards merely because the arbitral tribunal has made errors
when dealing with it.*” The development of law on the enforcement of an award

has a tendency to encourage the parties to commit to the mediation process.

The rules notified by the government has aptly provided for non-disclosure of
confidential information by the parties involved in the mediation which serves as
huge incentive to opt for mediation. It enables the settlement of dispute. Success
of the mediation depends on the comfort of the parties to present the information
on the table, thus they are assured this by the statutory requirement of confidentiality.
The parties to mediation including lawyers are bound by confidentiality clause.
The Supreme Court observed:

when successful, the mediator should send the settlement agreement
signed by the parties to the Court without mentioning what transpired
during the mediation proceedings. When unsuccessful, the mediator
should simply state that mediation has been unsuccessful.”®

The purpose of confidentiality of mediation process prohibits any disclosure of
the proceedings. In this spirit, stenographic or audio or video recording of the
mediation proceedings should not be retained beyond 6 months.

The rule® also provides that parties shall patticipate in the mediation process in
good faith with an intention to settle the dispute. “Good faith”* watrants sincerity
in the approach of the parties to find a solution in the dispute. It motivates the
parties to commit to mediation so that the probability of reaching to a settlement

26 See, for reference, Law Commission of India, “246th Report on Amendments to the Arbitration
and Conciliation Act 1996” (August, 2014).

27 Venture Global Engineering 1.1.C ~v. Tech Mahindra 1.4d., (2018) 1 SCC 656.

28 Moti Ram v. Ashok Ram, (2011) 1 SCC 466.

29  The Commetcial Courts (Pre-Institution Mediation and Settlement Rules), 2018, rule 8.

30 Black’s Law dictionary defines “good faith” in several ways: A state of mind consisting in (1)
honesty in belief or purpose; (2) faithfulness to one’s duty or obligation; (3) observance of
reasonable commercial standards of fair dealing in a given trade or business, or (4) absence of
intent to defraud or to seek unconscionable advantage.
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is high. The obligation to negotiate in good faith is the key for resolving commercial
issues.

With our Courts and our institutions repeatedly letting us down with their continued
inefficiency and delay, the status guo doesn’t seem likely to change and people need
to resort to other viable options. Quite simply, even the commitment toward
mediation as a pre-litigation strategy, allows for a pause and exhale, which in itself
triggers a creative process for solutions. The prevalence of section 12A is the
panacea, and we will reap the benefit.

With the advantages highlighted above, it is also desirable to figure out the
disadvantages it brings to the adjudication process. On one hand, the obligation to
initiate the pre-institution mediation is on the plaintiff; on the other hand, the
opposing party has been given option to refuse to participate in the proceedings.”
The opposition to the proceeding need not be explicit; it can also be inferred with
the non-participation of the opposing party. It would be deemed as a non-starter.
It is pertinent to mention that the option provided to the other party dilutes the
benefit of pre-institution mediation. There is a possibility to thwart the early
resolution of the commercial dispute on conferment of the right to refuse on the
opposing party. The right to refuse symbolises the independence of the party to
choose the legal process for settling the dispute. But, the exercise of the right
should also have required spelling out the reason for such refusal.

Under the Rules, the Legal Services Authority has been entrusted to undertake the
onerous task of mediating between the disputing parties. Notably, the Authority
has been established to provide free legal services to the weaker sections of the
society and to conduct Lok Adalat for the amicable settlement of disputes.’
Looking at the number of pending disputes at subordinate level, the authorities
under the LSA are already burdened to ensure the access to justice to the poor

people.

It is commendable that the alternate dispute mechanism has been institutionalised
in the statutory scheme in India.” However, the possession of the necessary skill is
vital to accomplish the objectives of the statute. The nature of the disputes
contemplated under the Commercial Courts Act, 2015 will require a focus and
skill set that is very different from that envisioned under the Authority which generally
resolves disputes related to family, rent control, motor vehicles, public utility services

31 The Commercial Courts (Pre-Institution Mediation and Settlement) Rules, 2018, rule 3(3).
32 See, The Legal Services Authority Act, 1987.

33 The Civil Procedure Code, 1908, section provides for the engagement of ADR for settlement
of the disputes.
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etc. Thus, itis needed to train the judges and advocates who would act as mediators/
conciliators in each judicial district.

The authorities under the LSA may not be the appropriate forum to implement
pre-mediation services envisioned under the tailor-made law for expeditious
settlement of the disputes. The success of the pre-institution mediation lies in
building a cadre of experienced and trained mediation professionals who can
understand the nuances of the commercial interest involved in the dispute. There
is not much relaxation in payment when it comes to choosing mediation over
court proceeding. The parties are bound to pay a bounty for choosing mediation.*
The notified rule provides for one-time payment mediation fee, to be shared by
the parties, before the commencement of the proceeding, The quantum of fee
depends upon the claim. Traditional litigation has been disapproved by the litigating
parties on account of the heavy cost involved in the delayed adjudication process.
If the same problem plagues the mediation process then the parties would avoid
taking the benefit of the institutional arrangement of the quicker relief. Strategically,
the mediator should only be allowed to claim the professional fee after obtaining
the assurance of the parties about their effective participation.

V. The Way Forward

Expeditious settlement of the matters where high commercial values are at stake is
the need of hour. The unmanageable docket of the pending cases is shaking the
confidence of the investors and adversely impacting the investment in the country.
Investment is needed not only to give necessary impetus to the economic growth
but also to augment resources required for improving the quality of life of the
people. The prescription of a legal norm to facilitate the investment needs to be
coupled with efficient justice delivery system. The Commercial Act promises a
hierarchical institutional arrangement to guarantee speedier adjudication of the

dispute.

The added feature of the pre-institution mediation for resolving the dispute through
informal adjudication process ushers a new beginning to minimise the burden of
the overloaded judicial system and to restore the faith of the investor in India. The
mandate of pre-institution mediation has the potential of transforming the justice
delivery system by ensuring the satisfaction of all the litigating parties. The judicial
adventurism in the name of “urgent interim relief” may prove to be self-defeating
goal for the commercial disputes. Thus, the court should entertain the application
only after examining the genuineness of the relief sought by the applicant. The
well-intentioned law will infuse the confidence in the business community as it

34 Commercial Coutts (Pre-Institution Mediation and Settlement) Rules, 2018, rule 11.
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promises cost-effective and speedier mechanism to settle the dispute. Moreover,
there is a dire need to train the lawyers for bringing effective participation of them
as the success lies in the whole-heartedly cooperation of the lawyers as they play
vital role in justice delivery system.
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I. Introduction

THE CONCEPT of presumption of innocence is a fundamental principle' of
the common law’. Article 11 of the Universal Declaration of Human Rights
(UDHR) recognises this when it provides that “Everyone charged with a penal
offence has the right to be presumed innocent until proved guilty according to law
in a public trial at which he has had all the guarantees necessary for his defence”.
Article 14(2) of the International Covenant on Civil and Political Rights (ICCPR)
provides that “Everyone charged with a criminal offence shall have the right to be
presumed innocent until proved guilty according to law.” The presumption of
innocence imposes the burden of proving the charge, on the prosecution. It ensures
that no guilt can be presumed until the charge is proved beyond reasonable doubt.’

Arrest means the “placing of a person in custody or under restraint, usually for the
purpose of compelling obedience to the law”* Article 9 of the ICCPR recognises
the right to be free from arbitrary arrest and detention. In India, article 21 of the
Constitution® which deals with protection of life and personal liberty lays down

1 Jeffrey Reiman and Ernest Van Den Haag, “On the Common Saying that it is Better that Ten

Guilty Persons Escape than that One Innocent Suffer: Pro and Con” 7(2) Social Philosophy and
Policy 226 (2009).
“In Zadig, published in 1748, Voltaire wrote of “the great principle that it is better to run the
risk of sparing the guilty than to condemn the innocent.” At about the same time, Blackstone
noted approvingly that “the law holds that it is better that ten guilty persons escape, than that
one innocent suffers.” In 1824, Thomas Fielding cited the principle as an Italian proverb and
a maxim of English law. John Stuart Mill endorsed it in an address to Parliament in 1868.”

2 “Presumption of innocence: Public sector guidance sheet”, avazlabie at: https:/ /www.ag.gov.au/
rights-and-protections/human-rights-and-anti-discrimination/human-rights-scrutiny /public-
sector-guidance-sheets/presumption-innocence (last visited on June 12, 2020).

3 Some laws exist that allow the burden of proof to shift on to the accused. International
human rights law permits it, when such laws ensure the rights of the accused and is reasonable
in the given circumstances. See, International Covenant on Civil and Political Rights, art. 4. It
allows countries to derogate from its obligations under it (including the right to the presumption
of innocence) “in time of public emergency which threatens the life of the nation and the
existence of which is officially proclaimed” and only “to the extent strictly required by the
exigencies of the situation, provided that such measures are not inconsistent with their other
obligations under international law and do not involve discrimination solely on the ground of
race, colour, sex, language, religion or social origin”.

4 The Editors of Encyclopaedia Britannica (ed.), Enc¢yclopaedia Britannica (Encyclopaedia
Britannica, Inc., NY, 1998), available at. https:/ /www.btitannica.com/topic/arrest (last visited
on June 12, 2020).

It provides for definition of arrest.

5 Siddbaram Satlingappa Mbetre . The State of Mabarashtra, (2011) 1 SCC 694, para 71.

The said article has been given an exalted status through intervention of the Supreme Court.
“The object of article 21 is to prevent encroachment upon personal liberty in any manner.
Article 21 is repository of all human rights essentially for a person or a citizen.”
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that “no person shall be deprived of his life or personal liberty except according
to procedure established by law.” Article 22 of the Constitution which deals with
protection against arrest and detention in certain cases, provides for “protection
and rights granted in case of arbitrary arrest also known as punitive detention, and
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safeguards against preventive detention.

While these provisions ensure security against arbitrary arrest thus, securing personal
liberty and freedom, they do not offer complete justice to the principle of
presumption of innocence since they allow for detention of the accused even
before there is any finding of guilt. The arguments are many to justify such detention,
like, to secure the presence of the accused for the trial, to prevent the accused
from influencing witnesses, to prevent the accused from tampering with or
destroying any evidence, to secure the safety of the accused, etc.

The term ‘bail’ is used to denote any security required by a court to release a
person from custody to ensute his presence before the court in future.” The Code
of Criminal Procedure, 1973 provides for differentiation of offences into bailable®
and non-bailable based generally on the seriousness of the offence.” While the
former entitles the accused to claim bail as of right, the latter only provides for
bail under the discretion of the judicial authorities.

Atrrest of a person is not only about curtailment of liberty and freedom; it is also
about loss of face, ignominy and humiliation of the individual.!' The Law
Commission of India in its 177™ Report on Law Relating to Arrest observes that:

6 Diva Rai, “Safeguards against arbitrary arrest and detention: Article 22” iPleaders Blog, available
at: https:/ /blog.ipleaders.in/safeguards-against-arbitrary-arrest-and-detention-article-22/ (last
visited on June 12, 2020).

7 Mammunhi Thalangadi Mahamood ~v. State of Kerala, Bail Appl. No. 8029 of 2013, para 26.
“In Black’s Law Dictionary, 9th Edition, the expression ‘bail’ is given the meaning, “A security
such as cash or a bond; especially security required by a court for the release of a prisoner who
must appear in court at a future time.””.

8  The Code of Criminal Procedure, 1973, s. 2 (a).

9 The schedule consists of two parts. The first part relates to offences under the Indian Penal
Code and the second one relates to offences under other laws. The second part provides that
offences punishable with imprisonment for less than three years or fine only, shall be bailable.

10 Siddbaram Satlingappa Mbetre . The State of Maharashtra, (2011) 1 SCC 694. The Supreme Court
has opined that, “A great ignominy, humiliation and disgrace is attached to arrest. In case where
court is of considered view that accused has joined investigation and he is fully cooperating
with the investigating agency and is not likely to abscond, in that event, custodial interrogation
should be avoided, and anticipatory bail should be granted, which after hearing public prosecutor,
should ordinarily be continued till end of that. Once it is granted, it will continue till the end
of trial unless it is cancelled.”
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arrests under the preventive provisions were more in number than
the arrests for substantive offences and further that a large number
of arrests were in respect of bailable offences which more often
happen to be non-cognizable offences (wherein no arrest can be
made without a warrant or order from a magistrate).!!

Following the recommendation of the Law Commission of India in its Forty First
Report, the provision for anticipatory bail was introduced into the Code of Criminal
Procedure, 1973.12 It was envisaged that the provision should be made effective
only when a person is arrested. The Law Commission recommended the provision
for anticipatory bail to be an extraordinary power to be used sparingly and in
special cases by the Courts.!?

Since anticipatory bail enables the person to be free from custody, the police
investigator finds it difficult to use coercive force to intimidate the accused as a
method to gather evidence. Prosecution, hence, is less inclined to consent for grant
of anticipatory bail by the Courts. The Law Commission envisaged the power to
grant anticipatory bail to be exercised with notice to the prosecution. Under section
438(1A) of the Code, in the interests of justice from the perspective of the State,
a final order is made only after hearing the prosecution. This need to balance the
interests of the prosecution with the liberty of the individual is perhaps the reason
why this power is entrusted to higher judicial fora like the Sessions Court and the
High Court.

11  Law Commission of India, “177th Report on Law Relating to Arrest” 2 (December, 2001).

12 Law Commission of India, “41st Report on The Code of Criminal Procedure 1898 (September,

1969).
39.9. Though there is a conflict of judicial opinion about the power of a court to grant
anticipatory bail, the majority view is that there is no such power under the existing provisions
of the Code. The necessity for granting anticipatory bail arises mainly because, sometimes,
influential persons try to implicate their rivals in false cases for the purpose of disgracing them
or for other purposes by getting them detained in jail for some days. In recent times, with the
accentuation of political rivalry, where there are reasonable grounds for holding that a person
accused of an offence is not likely to abscond, or otherwise misuse his liberty while on bail,
there seems no justification to require him first to submit to custody, remain in prison for some
days and then apply for bail.

13 1bid.

14 “Where the Court grants an interim order under sub-section (1), it shall forthwith cause a
notice being not less than seven days notice, together with a copy of such order to be served
on the Public Prosecutor and the Superintendent of Police, with a view to give the Public
Prosecutor a reasonable opportunity of being heard when the application shall be finally heard
by the Court.”
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In its Forty Eighth Report, the Law Commission stressed the need for safeguards
to prevent abuse of the provision for anticipatory bail while commenting on the
bail provision in the then proposed Bill for the same."

The higher benches of the Supreme Court have been largely consistent in its
application of this spirit behind the recommendations of the Law Commission in
its judgements on anticipatory bail. The following is a compilation of judgements
of the Supreme Court on the question of anticipatory bail. These cover issues
concerning serious offences including those relating to atrocities against scheduled
castes and tribes, dowry deaths, murder and terrorism related offences as well as
less serious situations. Since, conclusiveness of the law is to be given a premium,
only decisions of the Supreme Court with a higher bench strength is being
considered in detail (as they lay down the correct law), though there are some very
detailed judgements from lesser benches on these same issues.'® Though liberty
irrespective of the offence alleged is sacrosanct, an attempt is made here to classify
the cases for discussion on the basis of the offences alleged to see whether the
court perceives the right to liberty (underlying the grant of anticipatory bail),
qualitatively differently, according to the offence alleged.

IL. In Matters Relating to Defence of State

Balchand Jain v. State of Madbya Pradesh"

The question which arose for determination was whether an order of ‘anticipatory
bail’ could be competently made by a Court of Session or a High Court under
section 438 of the Code of Criminal Procedure, 1973 in case of offences falling

15 Law Commission of India, “48th Report on Some questions under the code of criminal
procedure Bill, 1970” (July, 1972).

31. The Bill introduces a provision for the grant of anticipatory bail. This is substantially in
accordance with the recommendations made by the previous Commission (41st Report). We
agree that this would be a useful addition, though we must add that it is in very exceptional
cases that such a power should be exercised.

We are further of the view that in order to ensure that the provision is not put to abuse at the
instance of unscrupulous petitioners, the final order should be made only after notice to the
public prosecutor. The initial order should only be an interim one. Further the relevant section
should make it clear that the direction can be issued only for reasons to be recorded, and if the
Court is satisfied that such a direction is necessary in the interests of justice.

16 For example, in Siddharam Satlingappa Mbetre v. State of Maharashtra, (2011) 1 SCC 694, a
Division Bench of the Supreme Court analysed the cases post Sibbia and made a strong point
against the cases like Sa/auddin and KI. 1Verma. The Bench even considered these cases to be per
incuriam, but there could be closure in the matter of the law only with the decision of a Five
Member Bench in Sushila Aggarwal v. State (NCT of Delhi), 2020 SCC OnLine SC 98.

17 (1976) 4 SCC 572. Full bench judgement.
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under rule 1848 of the Defence and Internal Security of India Rules, 1971 made
under the Defence and Internal Security of India Act, 1971.

The Court observed thus:

We do not find in this section the words ‘anticipatory bail’.... In fact,
‘anticipatory bail’ is a misnomer. It is not as if bail is presently granted
by the court in anticipation of arrest. When the court grants
‘anticipatory bail’, what it does is to make an order that in the event
of arrest, a person shall be released on bail. Manifestly there is no
question of release on bail unless a person is arrested and, therefore,
it is only on arrest that the order granting ‘anticipatory bail’ becomes
operative. Now, this power of granting ‘anticipatory bail’ is somewhat
extraordinary in character and it is only an exceptional case where it
appears that a person might be falsely implicated, or a frivolous case
might be launched against him, or “there are reasonable grounds for
holding that a person accused of an offence is not likely to abscond,
or otherwise misuse his liberty while on bail” that such power is to
be exercised. And this power being rather of an unusual nature, it is
entrusted only to the higher echelons of judicial service, namely, a
Court of Session and the High Court. It is a power exercisable in
case of an anticipated accusation of non-bailable offence and there
is no limitation as to the category of non-bailable offence in respect
of which the power can be exercised by the appropriate court.'’

The non-obstante clause at the commencement of the Rule also
emphasizes that the provision in the Rule is intended to restrict the
power of granting bail under the Code of Criminal Procedure and
not to confer a new power exercisable only on certain conditions. It
is not possible to read Rule 184 as laying down a self-contained code
for granting of bail in case of a person accused or convicted of
contravention of any rule or order made under the Rules so that the
power to grant bail in such case must be found only in Rule 184 and

18

19

The Rule read thus: Notwithstanding anything contained in the Code of Criminal Procedure,
1898 (V of 1898), no person accused convicted of a contravention of these Rules or orders
made thereunder shall, if in custody, be released on bail or his own bond unless— (a) the
prosecution has been given an opportunity to oppose the application for such release, and (b)
where the prosecution opposes the application and the contravention is of any such provision
of these Rules or orders made thereunder as the Central Government or the State Government
may by notified order specify in this behalf, the Court is satisfied that there are reasonable
grounds for believing that he is not guilty of such contravention.

(1976) 4 SCC 572 at p.no. 576.
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notin the Code of Criminal Procedure. Rule 184 cannot be construed
as displacing altogether the provisions of the Code of Criminal
Procedure in regard to bail in case of a person accused or convicted
of contravention of any rule or order made under the Rules.?’

If a person is not in custody but is merely under an apprehension of
arrest and he applies for grant of ‘anticipatory bail’ under Section
438, his case would clearly be outside the mischief of Rule 184,
because when the court makes an order for grant of ‘anticipatory
bail’, it would not be directing release of a person who is in custody.
It is an application for release of a person in custody that is
contemplated by Rule 184 and not an application for grant of
‘anticipatory bail’ by a person apprehending arrest. Section 438 and
Rule 184 thus operate at different stages, one prior to arrest and the
other, after arrest and there is no overlapping between these two
provisions so as to give rise to a conflict between them. And
consequently, it must follow as a necessary corollary that Rule 184
does not stand in the way of Court of Session or a High Court
granting ‘anticipatory bail’ under Section 438 to a person apprehending
arrest on an accusation of having committed contravention of any
rule or order made under the Rules.?!

75

The Court deliberated on the policy behind the Rule to lay down the requisite

consideration while granting anticipatory bail.

But even if Rule 184 does not apply in such a case, the policy behind
this rule would have to be borne in mind by the court while exercising
its power to grant ‘anticipatory bail’ under Section 438. The rule-
making authority obviously thought offences arising out of
contravention of rules and orders made thereunder were serious
offences as they might imperil the defence of India or civil defence
or internal security or public safety or maintenance of public order
or hamper maintenance of supplies and services to the life of the
community and hence it provided in Rule 184 that no person accused
or convicted of contravention of any rule or order made under the
Rules, shall be released on bail unless the prosecution is given an
opportunity to oppose the application for such release and in case
the contravention is of a rule or order specified in this behalf in a

20 Id. at 577.

21

Id. at 578.
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notified order, there are reasonable grounds for believing that the
person concerned is not guilty of such contravention. If these are the
conditions provided by the rule making authority for releasing on
bail a person arrested on an accusation of having committed
contravention of any rule or order made under the Rules, it must
follow a fortiori that the same conditions must provide the guidelines
while exercising the power to grant ‘anticipatory bail’ to a person
apprehending arrest on such accusation, though they would not be
strictly applicable. When a person apprehending arrest on an accusation
of having committed contravention of any rule or order made under
the Rules applies to the Court for a direction under Section 438, the
Court should not ordinarily grant him ‘anticipatory bail” under that
section unless a notice has been issued to the prosecution giving it an
opportunity to oppose the application and in behalf, the court is
satisfied that there are reasonable grounds for believing that he is not
guilty of such contravention. These would be reasonably effective
safeguards against improper exercise of power of granting
‘anticipatory bail’ which might in conceivable cases turn out detrimental
against public interest. When we say this, we must, of course, make it
clear that we do not intend to lay down, that in no case should an ex
parte order of ‘anticipatory bail’ be made by the Court. There may
be facts and circumstances in a given case, which may justify the
making of an ex parte interim order of ‘anticipatory bail’, but in such
an event, a short-dated notice should be issued and final order should
be passed only after giving an opportunity to the prosecution to be
heard in opposition.”?

The above paragraphs are from the judgment delivered by Bhagwati, . for himself
and Gupta, J. In his concurring judgement, Fazal Ali, J., dwelt on the absence of
any specific repeal of section 438 of the Code of Criminal Procedure by the
impugned Act.

Now if the intention of the legislature were that the provisions of
Section 438 should not be applicable in cases falling within Rule 184,
itis difficult to see why the legislature should not have expressly saved
Rule 184 which was already there when the new Code of 1973 was
enacted and excepted Rule 184 out of the ambit of Section 438. In
other words, if the intention of provision of Rule 184 of the Rules
were to override the provisions of Section 438 of the Code, then

22 Id. at 578-79.
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the legislature should have expressly stated in so many words that the
provisions of Section 438 of the Code should not apply to offences
contemplated by Rule 184 of the Rules.

After referring to Northern India Caterers Pot. 1td. v. State of Punjab,®> and Aswini
Kumar Ghosh v. Arabinda Bosé* on the question of interpretation he went on to
conclude that:

16. ... we feel that there does not appear to by any direct conflict
between the provisions of Rule 184 of the Rules and Section 438 of
the Code. However, we hold that the conditions required by Rule
184 of the Rules must be impliedly imported in Section 438 of the
Code so as to form the main guidelines, which have to be followed
while the court exercises its power under Section 438 of the Code in
offences contemplated by Rule 184 of the Rules. Such an interpretation
would meet the ends of justice, avoid all possible anomalies and
would at the same time ensure and protect the liberty of the subject
which appears to be the real intention of the legislature in enshrining
Section 438 of the Code and Rule 184 of the Rules and therefore,
the non-obstante clause cannot be interpreted in a manner so as to
repeal or override the provisions of Section 438 of the Code in
respect of cases where Rule 184 of the Rule applies.

Hence, it can be seen that the Court appreciates the possibility of grant of anticipatory
liberty to be circumscribed by the seriousness of the offence in special circumstances
(defence of State, in this instance), but looks into the legislative wisdom to understand
whether such limitation is definitively carved as an exception to section 438 of the
Code. Where it does not find such an exception it is reluctant to curtail the right. It
also asserted a right to grant interim anticipatory bail without hearing the prosecution
in exceptional circumstances as inherent under section 438 of the Code.

III. Allegations of Political Corruption

Shri Gurbaksh Singh Sibbia v. State of Punjab®

The Courtin this trendsetting five-judge bench decision tried to balance the interests
of personal liberty and the investigational powers of the police while determining
the scope of section 438 of the Code of Criminal Procedure, 1973. The Court
observed that:

23 AIR 1967 SC 1581.
24 AIR 1952 SC 369.

25 (1980) 2 SCC 565. (Coram: Chandrachud, Y.V,, CJ., Bhagwati, PN., Untwalia, N.L., Pathak,
R.S., Reddy, O. Chinnappa, JJ.)
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...since denial of bail amounts to deprivation of personal liberty, the
Court should lean against the imposition of unnecessary restrictions
on the scope of Section 438, especially when no such restrictions
have been imposed by the legislature in the terms of that section.

It rejected (as an utterly unguided conferment of power to the courts), the idea
that the petitioner must make out a ‘special case’ for the exercise of the power to
grant anticipatory bail or that an FL.R. needs to be registered for a petition to be
entertained.

The Court also held that an order of bail may be passed under section 438(1)
without notice to the public prosecutor, but with the caveat that such notice should
be issued to the public prosecutor or the government advocate forthwith and the
question of bail should be re-examined in the light of the respective contentions
of the parties. It held that ad-interinz order too must conform to the requirements
of the section and suitable conditions should be imposed on the applicant even at
that stage.

The Coutrt observes that:

A blanket order of anticipatory bail is bound to cause serious
interference with both the right and the duty of the police in the
matter of investigation because, regardless of what kind of offence
is alleged to have been committed by the applicant and when, an
order of bail which comprehends allegedly unlawful activity of any
description whatsoever, will prevent the police from arresting the
applicant even if he commits, say, a murder in the presence of the
public. Such an order can then become a charter of lawlessness and
a weapon to stifle prompt investigation into offences which could
not possibly be predicated when the order was passed. Therefore,
the court which grants anticipatory bail must take care to specify the
offence or offences in respect of which alone the order will be

effective. The power should not be exercised in a vacuum.?

The Court also notes the distinctive language characteristic of section 438 as
compared to sections 437 and 439 of the Code of Criminal Procedure and resolves
to uphold and implement the legislative intent behind such distinction.?” But the
Court further states that:

The High Court and the Court of Session to whom the application
for anticipatory bail is made ought to be left free in the exercise of

26 1bid.
27 1bid.
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their judicial discretion to grant bail if they consider it fit so to do on
the particular facts and circumstances of the case and on such
conditions as the case may warrant. Similatly, they must be left free to
refuse bail if the circumstances of the case so warrant, on
considerations similar to those mentioned in Section 437 or which

are generally considered to be relevant under Section 439 of the
Code.”

The Court held that the operation of an order passed under section 438(1) need
not necessarily be limited in point of time. If it has reasons for the same, the Court
may limit the operation of the order to a short period until after the filing of an
FILR. in respect of the matter covered by the order. In such cases, the appellant
may be directed to obtain an order of bail under section 437 or 439 of the Code
within a reasonably short period after the filing of the FI.R. as aforesaid. But this
need not be followed as an invariable rule. The normal rule should be not to limit
the operation of the order in relation to a period of time.

The Court in this case interpreted the grant of anticipatory bail liberally on the
basis of article 21 of the Constitution.® This decision has come to be so extensively
relied on in subsequent cases on anticipatory bail that most of the major judgements
reviewed here quote profusely from this decision.

The Supreme Court upheld that the discretion of the courts to decide on anticipatory
bail considering all circumstances untrammelled by the gravity of the offence alleged.
It rejected the notion that anticipatory bail cannot be granted in respect of offences
like criminal breach of trust for the mere reason that the maximum punishment
provided is imprisonment for life. The court also rejected the proposition that
anticipatory bail should be refused if a legitimate case for the remand of the
offender to the police custody under section 167(2) of the Code is made out by
the investigating agency. The court reasoned that anticipatory bail maybe granted
subject to restrictions including that “in the event of the police making out a case
of a likely discovery under section 27 of the Evidence Act, the person released on

bail shall be liable to be taken in police custody for facilitating the discovery.”*

28 Ibid.

29 IbidThe Court approvingly quotes V.R. Krishna Iyer, ]., in Gudikanti Narasimbulu ~v. Public
Prosecutor, High Court of Andbra Pradesh, 1978 AIR 429, that, “the issue of bail is one of liberty,
justice, public safety and burden of the public treasury, all of which insist that a developed
jurisprudence of bail is integral to a socially sensitized judicial process. After all, personal
liberty of an accused or convict is fundamental, suffering lawful eclipse only in terms of
procedure established by law. The last four words of Article 21 are the life of that human
right.”

30 Ibid.
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The Coutrt observes that:

It is of paramount consideration to remember that the freedom of
the individual is as necessary for the survival of the society as it is for
the egoistic purposes of the individual. A person seeking anticipatory
bail is still a free man entitled to the presumption of innocence. He is
willing to submit to restraints on his freedom, by the acceptance of
conditions which the court may think fit to impose, in consideration

of the assurance that if arrested, he shall be enlarged on bail.”!

Hence, it can be seen that the Supreme Court is not inclined to fetter the exercise
of discretion by the courts in the grant of anticipatory bail and tries to promote
the need to view the entirety of the circumstances (and not just the seriousness of
the offence) while granting anticipatory bail.

IV. Case of Alleged Murder
Pokar Ram v. State of Rajasthan®

In this case where the petitioner was accused of murder using fire-arm in which
the victim succumbed to injuries after a period of time, the Court made distinct
anticipatory bail from regular bail during investigation and pending appeal.

5. Relevant considerations governing the court’s decision in granting
anticipatory bail under Section 438 are materially different from those
when an application for bail by a person who is arrested in the course
of investigation as also by a person who is convicted, and his appeal
is pending before the higher court and bail is sought during the
pendency of the appeal. Three situations in which the question of
granting or refusing to grant bail would arise, materially and
substantially differ from each other and the relevant considerations
on which the courts would exercise its discretion, one way or the
other, are substantially different from each other.

6. The decision of the Constitution Bench in Gurbaksh Singh Sibbia
v. State of Punjab clearly lays down that ‘the distinction between an
ordinary order of bail and an order of anticipatory bail is that whereas
the former is granted after arrest and therefore means release from
the custody of the police, the latter is granted in anticipation of arrest
and is, therefore, effective at the very moment of arrest.” ... A direction

31 Ibid.
32 (1985) 2 SCC 597. Coram: V.D. Tulzapurkar, D.A. Desai and A.P. Sen, JJ. Sri Desai, ]J.
delivered the judgement of the Court.
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under section 438 is intended to confer conditional immunity from
the touch as envisaged by section 46(1) or confinement. In para 31,
Chandrachud, C.J., clearly demarcated the distinction between the
relevant considerations while examining an application for anticipatory
bail and an application for bail after arrest in the course of investigation.
Says the learned Chief Justice that “... in regard to anticipatory bail,
if the proposed accusation appears to stem not from motives of
furthering the ends of justice but from some ulterior motive, the
object being to injure and humiliate the applicant by having him
arrested, a direction for or release of the applicant on bail in the
event of his arrest would generally be made. It was observed that ‘it
cannot be laid down as an inexorable rule that anticipatory bail cannot
be granted unless the proposed accusation appears to be actuated by
malafides; and, equally, that anticipatory bail must be granted if there
is no fear that the applicant will abscond.” Some of the relevant
considerations which govern the discretion, noticed therein are “the
nature and seriousness of the proposed charges, the context of the
events likely to lead to the making of the charges, a reasonable
possibility of the applicant’s presence not being secured at the trial a
reasonable apprehension that witness will be tampered with and ‘the
larger interests of the public or the State’, are some of the
considerations which the court has to keep in mind while deciding an
application for anticipatory bail”.%

A caution was voiced that ‘in the evaluation of the consideration
whether the applicant is likely to abscond, there can be no presumption
that the wealthy and the mighty humble and poor will run away
from the course of justice, any more than there can be a presumption
that the former are not likely to commit a crime and the latter are

more likely to commit it.”>*

Further, considering the facts of the case®, the court observed at paragraph 13 of
its judgement that:

. it must be made distinctly clear that some very compelling
circumstances must be made out for granting bail to a person accused

33 Id. at 601.

34 1d. at 603-604.

35 Though the FLR. clearly mentioned the name of the petitioner as the accused who used his
fire-arm at the victim he was never arrested by the Investigating Officer till days thereafter,
allowing the petitioner to move the court for anticipatory bail after the victim succumbed to
his injuries.
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of committing murder and that too when the investigation is in
progress. In fact, the Investigating Officer did not even attempt to
arrest the appellant though the initial accusation was under Sec. 307
IPC punishable with imprisonment for life. And as soon as the victim
of the assault succumbed to his injuries and an offence under Sec.
302 was registered, promptly an application for anticipatory bail was
made and granted. If such an order is allowed to stand, faith of
public in administration of justice is likely to be considerably shaken.
Therefore, we have no option but to cancel the order granting
anticipatory bail.

Here the Supreme Court can be seen to caution the courts below that in matters
of granting anticipatory bail there has to be reasons cited to justify the same. The
court states:

Anticipatory bail to some extent intrudes in the sphere of investigation
of crime and the court must be cautious and circumspect in exercising
such power of a discretionary nature. This case amply illustrates that
the power was exercised sub silentio as to reasons or on irrelevant or
considerations not germane to the determination.

Though the court highlighted the issue of a non-speaking order for anticipatory
bail being granted in this case which related to murder as the reason for quashing
the anticipatory bail granted, the fact that the offence was murder and the person
accused held a position of influence seems to have had some bearing on the
adverse decision of the court.

Somunder Singh v. State of Rajasthan®®

The relevant consideration before the Courts is the seriousness of the offence and
not just its non-bailable nature is made crystal clear by the Supreme Court in this
case based on a dowry death.

The widespread belief that dowry deaths are even now treated with
some casualness at all levels seems to be well grounded. The High
Court has granted anticipatory bail in such a matter. We are of the
opinion that the High Court should not have exercised its jurisdiction
to release the accused on anticipatory bail in disregard of the magnitude
and seriousness of the matter. The matter regarding the unnatural
death of the daughter-in-law at the house of her father-in-law was

36 (1987) 1 SCC 466. Coram: M.P. Thakkar and B.C. Ray, JJ. Sri. Thakkar, J., delivered the
judgement of the Court.
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still under investigation and the appropriate course to adopt was to
allow the concerned magistrate to deal with the same on the basis of
time of their arrest in case they were arrested. It was neither prudent
nor proper for the High Court to have granted anticipatory bail which
order was very likely to occasion prejudice by its very nature and
timing, We therefore consider it essential to sound a serious note of
caution for future. The High Court is under no compulsion to exercise

its jurisdiction to grant anticipatory bail in a matter of this nature.’’

This is another decision that places the allegation against the accused on a higher
footing as compared to his right to personal liberty on the basis of the seriousness
of the offence. This kind of reasoning encourages filing of false complaints alleging
serious offences just to see the accused suffering the ignominy of arrest.

Dolat Ram v. State of Haryana’®

Here, the court considered the question of cancellation of anticipatory bail to the
parents and the brother of the husband of the deceased in a case of dowry death,
a non-bailable offence.

... The High Court also fell in error in cancelling the anticipatory bail
granted to the appellants... The learned Additional Sessions Judge
had noticed that even according to the statement in the FIR, the
appellants were living separately from the deceased and her husband
and that the factum of separate residence was also supported by the
ration card. These considerations were relevant considerations for
dealing with an application for grant of anticipatory bail.

4. Rejection of bail in a non-bailable case at the initial stage and the
cancellation of bail so granted, have to be considered and dealt with
on different basis. Very cogent and overwhelming circumstances are
necessary for an order directing the cancellation of bail, already
granted. Generally speaking, the grounds for cancellation of bail,
broadly (illustrative and not exhaustive) are: interference or attempt
to interfere with the due course of administration of justice or abuse
of the concession granted to the accused in any manner. The
satisfaction of the court, on the basis of material placed on the record
of the possibility of the accused absconding is yet another reason
justifying the cancellation of bail. However, bail once granted should

37 Id at 467.
38 (1995) 1 SCC 349. Coram: Dr. A.S. Anand and M.K. Mukherjee, JJ.
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not be cancelled in a mechanical manner without considering whether
any supervening circumstances have rendered it no longer conducive
to a fair trial to allow the accused to retain his freedom by enjoying
the concession of bail during the trial. These principles, it appears,
were lost sight of by the High Court when it decided to cancel the
bail, already granted. The High Court it appears to us overlooked the
distinction of the factors relevant for rejecting bail in a non bailable
case in the first instance and the cancellation of bail already granted.*

Kiran Devi v. State of Rajasthan*

[Vol.: 4

That the seriousness of the offence and not just its non-bailable nature is always a

relevant consideration before the Courts is evident from the following observations

of the Court at paragraph two of the judgement.

We are of the opinion that anticipatory bail should not have been
granted in the murder case when the investigation was still incomplete.
The proper course to adopt was to leave it to the trial court to do the
needful if and when the person concerned was arrested in the light
of the record available at that point of time.

Raghuvir Saran Agarwal v. State of U.P.*!

This was a case involving the grant of anticipatory bail where dowry death was

alleged. In its one paragraph judgment the Supreme Court observed thus:

If the provision in regard to grant of anticipatory bail is invoked at a
stage when the investigation is in progress and the court is unaware
of the seriousness of the matter, it would hamper the investigation
itself. In any case, if the High Court felt inclined to grant anticipatory
bail, it should have stated the reasons for exercising that jurisdiction.
Otherwise, every person against whom a first information report is
lodged alleging a serious crime will rush to the High Court or the
Sessions Court that the case may be considered and obtain anticipatory
bail rendering the provisions of the Criminal Procedure Code in the
matter of arrest, etc. redundant. If the High Court is inclined to
grant anticipatory bail, it should indicate the reasons why it is has
exercised power in cases where if the allegations are true, some serious
ctime could be stated to have been committed.*?

39
40
41
42

Id. at 350-51.

1987 (Supp) SCC 549. Coram: M.P. Thakkar and B.C. Ray, JJ.
(1998) 8 SCC 617. Coram: A.M. Ahmadi, C.J., and M.K. Mukherjee and K. Venkataswami, JJ.
Id. at 618.



2020] Anticipatory Bail: A Critical Appraisal of the Approach Adopted by the Supreme Court 85

While it is welcome that the Court has called for reasons to be cited while granting
anticipatory bail, the tenor of the judgement indicates its disinclination for prioritising
liberty over custody in the case of serious offences contrary to the spirit of treating
the accused as innocent till proven guilty.

V. Terrorism Offences
Kartar Singh v. State of Punjab®

This case involved the question of constitutionality of certain provisions of the
Terrorist and Disruptive Activities (Prevention) Act, 1985 (hereinafter “TADA”) as
it then stood which removed the concept of anticipatory bail in TADA cases. The
court upheld the TADA provision. Among the reasons adduced for its decision
was the rather tenuous claim that section 438 of the Code of Criminal Procedure
being a new provision, introduced a new right and hence its removal would not
violate article 21 of the Constitution of India. The court does not consider section
438 of the Code an inherent right available to all human beings but a mere creation
of the Code*!. The operative paragraphs of the judgement are reproduced herein.

324. Sub-section (7) reads thus: Nothing in Section 438 of the Code
shall apply in relation to any case involving the arrest of any person
on an accusation of having committed an offence punishable under
this Act or any rule made thereunder.*

327. Itis needless to emphasise that both the Parliament as well as the
State Legislatures have got legislative competence to enact any law
relating to the Code of Criminal Procedure. No provision relating
to anticipatory bail was in the old Code and it was introduced for the
first time in the present Code of 1973 on the suggestion made of
the Forty-first Report of the Law Commission and the Joint
Committee Report. It may be noted that this section is completely
omitted in the State of Uttar Pradesh by Section 9 of the Code of
Criminal Procedure (Uttar Pradesh Amendment) Act, 1976 (U.P. Act
No. 16 of 1976) w.ef. 28-11-1975. In the State of West Bengal,
proviso is inserted to Section 438(1) of the Code w.e.f. 24-12-1988
to the effect that no final order shall be made on an application filed

43 (1994) 3 SCC 569. Coram: S. Ratnavel Pandian, M.M. Punchi, K. Ramaswamy, S.C. Agarwal,
R.M. Sahai, J]. Decision by leading judgement: Pandian, . Two separate judgements by: K.
Ramaswamy and Sahai, JJ.

44 In which case, it is highly regrettable. For znnocent, till proven guilty to have meaning, anticipatory
bail is an inherent human right. Its presence under Part IIT of the Constitution of India would
be only a recognition of the same and not conferment of a new right.

45 Id. at 698.
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by the accused praying for anticipatory bail in relation to an offence
punishable with death, imprisonment for life or imprisonment for a
term not less than seven years, without giving the State not less than
seven days notice to presentits case. In the State of Orissa, by Section
2 of Orissa Act 11 of 1988 w.e.f. 28-6-1988, a proviso is added to
Section 438 stating that no final order shall be made on an application
for anticipatory bail without giving the State notice to present its case
for offence punishable with death imprisonment for life or
imprisonment for a term of not less than seven years.

328. It is relevant to note one of the reasons given by the Law
Commission for its suggestions to introduce the provision for
anticipatory bail, that reason being ““...where there are reasonable
grounds for holding that a person accused of an offence is not likely
to abscond, or otherwise misuse his liberty while on bail, there seems
no justification to require him first to submit to custody, remain in
prison for some days and then apply for bail”. To put it differently, it
can be deduced from the reasoning of the Report of the Law
Commission that where a person accused of non-bailable offence is
likely to abscond or otherwise misuse his liberty while on bail, will
have no justification to claim the benefit for anticipatory bail. Can it
be said with certainty that terrorists and disruption and inject sense
of insecurity, are not likely to abscond or misuse their liberty if released
on anticipatory bail. Evidently, the Parliament has thought it fit not to
extend the benefit of Section 438 to such offenders.*

329. Further, at the risk of repetition, we may add that Section 438 is
a new provision incorporated in the present Code creating a new
right. If that new right is taken away, can it be said that the removal
of Section 438 is violative of Article 21. In Gurubaksh Singh, there is
no specific statement that the removal of Section 438 at any time will
amount to violation of Article 21 of the Constitution.

330. Hence for the aforementioned reasons, the attack made on the
validity of sub-section (7) of Section has to fail.*’

The nature of the offence of terrorism and the real possibility of the accused
absconding or misusing liberty while on bail weighs heavily in the judgement of
the Court. It can be seen here that the Court delinks section 438 from any protection
under article 21 of the Constitution.

46 Id. at 699.
47 1d. at 700.
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VI. Offences against the Scheduled Castes and Scheduled Tribes
State of M.P. v. Ram Krishna Balathia*

In this case the court considered whether the denial of the right to apply for
anticipatory bail in respect of offences committed under the Scheduled Castes
and Scheduled Tribes (Prevention of Atrocities) Act, 1989 was violative of articles
14 and 21 of the Constitution.* In relation to the challenge based on article 14, the
court finds an intelligible differentia in relation to the non-availability of a right to
anticipatory bail thus:

5. The Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act, 1989 (hereinafter referred to as the said Act)
was enacted in order to prevent the commission of atrocities
against members of Scheduled Castes and Scheduled Tribes
and to provide for special courts for the trial of offence under
the said Act as also to provide for the relief and rehabilitation
of victims of such offences.

It is pointed out in the above statement of objects and reasons that
when members of the Scheduled Castes and Scheduled Tribes assert
their rights and demand statutory protection, vested interest try to
cow them down and terrorise them. In these circumstances, if
anticipatory bail is not made available to persons who commit such
offences, such a denial cannot be considered as unreasonable or
violative of Article 14, as these offences form a distinct class by
themselves and cannot be compared with other offences.”

The court dismisses the idea that section 438 of the Code of Criminal Procedure
is protected by article 21 of the Constitution of India. It observes that:

7. We have next to examine whether Section 18 of the said Act violates
in any manner, Article 21 of the Constitution which protects the life
and personal liberty of every person in this country. Article 21 enshrines
the right to live with human dignity, a precious right to which every
human being is entitled, those who have been, for centuries, denied
this right more so. We find it difficult to accept the contention that
section 438 of the Code of Criminal Procedure is an integral part of

48 (1995) 3 SCC 221. Coram: B.P. Jeevan Reddy and Sujata V. Manohar, JJ. Judgement of Court
by: Sujata V Manohar, J.

49  The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, s. 18.
50 Id. at 225.
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Article 21. In the first place, there was no provision similar to section
438 in the old Criminal Procedure Code. The Law Commission in
its 41 report recommended introduction of a provision for grant
of anticipatory bail. It observed:

We agree that this would be a useful advantage. Though, we must
add that it is in very exceptional cases that such power should be
exercised.

In the light of this recommendation, section 438 was incorporated,
for the first time, in the Criminal Procedure Code of 1973. Looking
to the cautious recommendation of the Law commission, the power
to grant anticipatory bail is conferred only on a Court of Session or
the High Court. Also, anticipatory bail cannot be granted as a matter
of right. It is essentially a statutory right conferred long after the
coming into force of the Constitution. It cannot be considered as an
essential ingredient of Article 21 of the Constitution. And its non-
application to a certain special category of offences cannot be
considered as violative of Article 21.”!

The Court then referred to its decision in Kartar Singh v. State of
Punjab,

In the case of terrorists and disruptionists, there was every likelihood
of their absconding and misusing their liberty if released on anticipatory
bail and, therefore, there was nothing wrong in not extending the
benefit of Section 438 to them. ...Further at the risk of repetition,
we may add that Section 438 is a new provision incorporated in the
present Code creating a new right. If that new right is taken away,
can it be said that the removal of Section 438 is violative of Article
21

>

and went on to hold that “Its answer was in the negative, Section 20(7) of the
TADA, 1987 was upheld.”

The Court then reasoned thus:

9. Of course, the offences enumerated under the present case are
very different from those under the TADA 1987. However, looking
to the historical background relating to the practice of ‘untouchability’
and the social attitudes which lead to the commission of such offences

51 Id. at 226.
52 (1994) 3 SCC 569.
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against Scheduled Castes and Scheduled Tribes, there is justification
for an apprehension that if the benefit of anticipatory bail is made
available to the person who are alleged to have committed such
offences, there is every likelithood of their misusing their liberty while
on anticipatory bail to terrorize their victims and to prevent a proper
investigation. Itis in this context that Section 18 has been incorporated
in the said Act. It cannot be considered as in any manner violative of
Article 21.

10. It was submitted before us that while Section 438 is available for
graver offences under the Penal Code, it is not available for even
“minor offences” under the said Act. This grievance also cannot be
justified. The offence which are enumerated under Section 3 are
offences which, to say the least, denigrate members of Scheduled
Castes and Scheduled Tribes in the eyes of society and prevent them
from leading a life of dignity and self-respect. Such offences are
committed to humiliate and subjugate members of Scheduled Castes
and Scheduled Tribes with a view to keeping them in a state of
servitude. These offences constitute a separate class and cannot be

compared with offences under the Penal Code.

11. A similar view of Section 18 of the said Act has been taken by
the Full Bench of Rajasthan High Court in the case of Jai Singh v.
Union of India and we respectfully agree with its findings.

Hence, it can be seen that the court has found substance in the argument that an
offence made out under the legislation for protection of civil rights of the scheduled
castes and tribes is indeed serious enough to justify the legislative denial of a right
to anticipatory bail.

Dr. Subbash Kashinath Mabajan v. The State of Mabarashtra®

In this case the Supreme Court revisited the issue of preventing the grant of
anticipatory bail to persons accused of committing offences against the scheduled
castes and scheduled tribes under section 18°* of the Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act, 1989. It found the proceedings in
the case before it to be a clear abuse of process of court and quashed the same.
The court then observed about section 18, thus:

53 (2018) 6 SCC 454.

54 The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989, s. 18. The
provision states: Section 438 of the Code not to apply to persons committing an offence under
the Act —Nothing in Section 438 of the Code shall apply in relation to any case involving the
arrest of any person on an accusation of having committed an offence under this Act.
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There is no absolute bar against grant of anticipatory bail in cases
under the Atrocities Act if no prima facie case is made out or where on
judicial scrutiny the complaint is found to be prima facie mala fide.
We approve the view taken and approach of the Gujarat High Court
in Pankaj D. Suthar and Dr. N.'I. Desai and clarify the judgments of
this Court in Balothia (supra) and Manju Devi>

The court then went on to provide certain steps to be taken in cases registered
under the 1989 statute which provisions were subsequently set aside by the court
on review. Meanwhile the Parliament introduced section 18A to the Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989. The
constitutionality of the newly introduced provision was upheld in the case of
Prathvi Raj Chanhan~. Union of India*®. But the Court reiterated its consistent position
that “if the complaint does not make out a prima facie case for applicability of the
provisions of the Act of 1989, the bar created by section 18 and 18A (i) shall not
apply.”’

Thus, the non-availability of a right to anticipatory bail in consideration of offences
against the scheduled castes and tribes and in relation to terrorism related offences
gives context for the Supreme Court to justify the denial of the protective umbrella
of article 21 to section 438.

VII. Cases of Corruption
State v. Anil Sharma®®

In this case where the accused was charged of offence under section 13 of the
Prevention of Corruption Act, 1998, while extolling the virtues of placing an
accused under mental pressure® for exacting information from him, we find the
court placing a tremendous amount of faith in the responsible nature of police
officers in their respect for human rights and the rule of law.

We find force in the submission of the CBI that custodial interrogation
is qualitatively more elicitation-oriented than questioning a suspect
who is well seconded with a favourable order under Section 438 of

55 (2018) 6 SCC 454 at para 82.

56 2020 SCC OnLine SC 159.

57 (2018) 6 SCC 454 at para 10.

58 (1997) 7 SCC 187. Coram: M.K. Mukherjee and K.T. Thomas, J]. Sri K.T. Thomas, ].
delivered the judgement of the Court.

59  Which is contrary to the principles accepted under the United Nations Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 1987 that requires
countries to take effective measures to prevent torture in any territory under their jurisdiction.
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The faith in the police is belied by the fact that though custodial deaths abound in
India, hardly any policeman ever gets punished.

the persons who are killed in police custody are not convicted prisoners, but

the Code. In a case like this effective interrogation of a suspected
person is of tremendous advantage in disinterring much useful
information, which would elude if the suspected person knows that
he is well protected and insulated by a pre-arrest bail order during
the time he is interrogated. Very often interrogation in such a condition
would reduce to a mere ritual. The argument that the custodial
interrogation is fraught with the danger of the person being subjected
to third-degree methods need not be countenanced, for, such an
argument can be advanced by all accused in all criminal cases. The
Court has to presume that responsible police officers would conduct
themselves in a responsible manner and that those entrusted with the
task of disinterring offences would not conduct themselves as
offenders.

60

91

The overwhelming majority of

undertrials or persons granted police custody or those who were picked up by the

police but never brought before any magistrate. This makes a mockery of the

principle of presumption of innocence.

The United Nations Convention against Torture and Other Cruel, Inhuman or

Degrading Treatment or Punishment, 1987 (UN Convention on Torture) prohibits

torture and defines psychological torture as:

any act by which severe pain or suffering, whether physical or mental,
is intentionally inflicted on a person for such purposes as obtaining
from him or a third person information or a confession, punishing
him for an act he or a third person has committed or is suspected of
having committed, or intimidating or coercing him or a third person,
or for any reason based on discrimination of any kind, when such
pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in
an official capacity.’!

60  Debayan Roy, “There were 300 custodial deaths from 2008 to 2016, but zero convictions” The

61

Print, available at: https://theprint.in/india/there-were-300-custodial-deaths-from-2008-to-
2016-but-zero-convictions/254450/ (last visited on June 21, 2020).
The United Nations Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, 1987, art. 1.
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Though India had signed the Convention in 1997 and it has not yet ratified this
instrument, the logic of the court is suspect and shows scant regard to the ground
realities facing persons in police custody.

In this case, the Court also distinguished between the qualitatively different nature
of regular bail and anticipatory bail.

The High Court has approached the issue as though it was considering a
prayer for granting regular bail after arrest...

... The consideration which should weigh with the court while dealing
with a request for anticipatory bail need not be the same as for an
application to release on bail after arrest. At any rate the learned Single
Judge ought not to have sidestepped the apprehension expressed by
the CBI (That the respondent would influence the witnesses) as one,
which can be made against all accused person in all cases. The
apprehension was quite reasonable when considering the high position
which the respondent held and in the nature of accusation relating to
a period during which he held such office.%?

State of A.P. v. Bimal Krishna Kundu®

The court stressed the relevant considerations for the grant of anticipatory bail
distinguishing serious nature of the offence with non-bailability criteria demanded
in section 438 of the Criminal Procedure Code.

... Itis apparent that learned Single Judge has chosen to exercise the
discretion envisaged in Section 438 of the Code on the ground that
the offences involved are not punishable with death or imprisonment
for life. It must be remembered that Section 438 of the Code applies
to all non-bailable offences and not merely to offences punishable
with death or imprisonment for life. It is also to be remembered that
applicability of the section is not confined to offences triable exclusively
by the Court of Session.

... There is no indication in Section 438 of the Code for justifying a
hiatus to be made among non-bailable offences vivisecting those
punishable with death or imprisonment for life and those others
punishable with less than life imprisonment. No doubt such a
classification is indicated in Section 437(1) of the Code, but that section

62 Supra note 58 at 189-190.
63 (1997) 8 SCC 104. Coram: M.K. Mukherjee and K.T. Thomas, JJ. Sri. K.T. Thomas, ],
delivered the judgement of the Court.
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is concerned only with post-arrest bail and not pre-arrest bail. Learned
Single Judge seems to have telescoped considerations contemplated
in Section 437 into the amplitude of the discretion envisaged in Section
438 of the Code.

... A three-judge bench of this Court has stated in Pokar Ram v. State
of Rajasthan that “5. Relevant considerations governing the court’s
decision in granting anticipatory bail under Section 438 are materially
different from those when an application for bail by a person who is
arrested in the course of investigation as also by a person who is
convicted and his appeal is pending before the higher court and bail
is sought during the pendency of the appeal.

... Similar observations have been made by us in a recent judgment
in State v. Anil Sharma that “The consideration which should weigh
with the Court while dealing with a request for anticipatory bail need

not be the same as for an application to release on bail after arrest.”**

VIII. Jurisdiction of Courts

A. High Courts for Offences Committed Outside the State

R.K. Krishna Kumar v. State of Assam®

93

In this case which also involved the question of jurisdiction of High Courts in

granting anticipatory bail to the accused for offences committed outside the State,

the court did not go into that question at all. On the facts of the case, the court
found that:

When the materials collected during investigation are judged in the
6 and the

Act it is apparent that they make out a prima facie case under Section

light of the above provisions of the Indian Penal Code

10 of the Act against the appellants, in that, they have assisted the
operation of ULFA (which has been declared as an unlawful
association under Section 3 of the Act) through contributions and
also in other ways. However, when those material allegations levelled
against the appellants are considered zis-g-vis the “unlawful activities”
envisaged under the Act it cannot be said that they are liable for an
offence under Section 13 of the Act, much less under the aforesaid
offences under the Indian Penal Code. Resultantly, the question of

64
65

66

Id. at 106-107.

(1998) 1 SCC 474. Coram: M.K. Mukherjee and K.T. Thomas, JJ. M.K. Mukherjee, ],
delivered judgement of the Court.

The Indian Penal Code, 1860, ss. 120B, 121, 121A and 122.
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granting anticipatory bail to the appellants under Section 438 of the
Code of Criminal Procedure cannot and does not arise for an offence
under Section 10 of the Act which is bailable; and a direction under

the former can be issued only in respect of a non bailable offence.®®

An opportunity to clearly demarcate the jurisdiction of the High Courts in favour
of grant of anticipatory bail for persons from other jurisdictions would have
certainly upheld the progressive notion that widest possible protection for personal
liberty is to be granted as compared to the narrowest view of linking jurisdiction
in matters of liberty to the offence-based conception that governs treatment of
offences under the Cr.P.C. The Supreme Court could have lost a chance to settle
this matter in the face of divergent decisions from different High Courts some of
which favour a liberal approach, while others favour the narrow construction and
yet others plod the middle path.®’

B. Anticipatory Bail from Sessions Court after High Court rejects Petition

Enforcement Officer, TED, Bombay v. Bber Chand Tikaji Bora™

In this case involving a white-collar crime, the court took a rather rigid stance.
Perhaps, as is discernible from the following lines, the court felt justified to consider
the accused in an allegation of a white-collar crime, prima facie guilty?

From a bare reading of the impugned order it appears that the learned
Single Judge is of the view that because the respondent was available
for interrogation and the prosecution did not avail of that opportunity
there should not be any justification for not granting anticipatory bail
sought for. We have no hesitation to hold that the learned Judge had
misread the decision of this Court referred to in the impugned order.
The criteria and questions to be considered for exercising power
under Section 438 of Cr.P.C. has been recently dealt with in
Dukhishyam Benupani, Asst. Director, Enforcement Directorate (FERA) v.
Arun Kumar Bajoria. The white-collar criminal like the respondent
against whom the allegation is that he has violated the provisions of
the Foreign Exchange Regulation Act is a menace to the society and
therefore unless he alleges and establishes in the materials that he is

67  The Terrorist and Disruptive Activities (Prevention) Act, 1985, ss. 10 and 13.

68  Supra note 65 at 479.

69  See also, Abhinav Sekhri, “Anticipatory Bail and Jurisdiction” The Criminal 1.aw Blog, National
Law University, Jodhpur (July 31, 2019), available at: https://criminallawstudies nluj.
wordpress.com/2019/07/31/anticipatoty-bail-and-jutisdiction/ (last visited on June 21, 2020).

70 (1995) 5 SCC 720. Coram: G.B. Pattanaik and Umesh C Banerjee, J].
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being unnecessarily harassed by the investigating agency, the court
would not be justified in invoking jurisdiction under Section 438

Cr.P.C. and granting anticipatory bail.”!

C. Summary Refusal to Exercise Discretion under Article 136
Jagdish v. Harendrajit Singh™

In this case, in a two-paragraph judgement, the Supreme Court expressed its
unwillingness (without giving any substantial reason) to entertain Special Leave
Petitions against routine orders in the realm of anticipatory bail.

2. This Court does not ordinarily, in the exercise of its discretion
under Article 136, entertain petitions for special leave to appeal against
orders granting or refusing or cancelling bail or anticipatory bail. These
are matters where the High Court should become final and this Court
should not entertain petitions for special leave. The special leave

petition is dismissed with these observations.”

While on one hand this approach for finality at the level of the High Courts’ itself
appears to be commendable, from the perspective of preserving the liberty of
individuals, all Constitutional and statutory options available are a safeguard against
encroachment of liberty by the State and should not be foreclosed citing
technicalities. Any such foreclosure amounts to an abdication of the Supreme Court’s
role as the guardian of fundamental rights.

IX. Anticipatory Bail as an Extension of Personal Liberty
Siddbaram Satlingappa Mbetre v. State of Maharashtra™

In this case there is a very detailed discussion on the relevance and importance of
personal liberty in the context of anticipatory bail. The Court provides a liberal
approach to personal liberty and identifies that the law on bails:

...dovetails two conflicting interests namely, on the one hand, the
requirements of shielding the society from the hazards of those
committing crimes and potentiality of repeating the same crime while
on bail and on the other hand absolute adherence of the fundamental

principle of criminal jurisprudence regarding presumption of

71 Id. at 720-721.

72 (1985) 4 SCC 508. Coram: PN. Bhagwati, C.]. and Ranganath Misra, J.

73 Id. at 509.

74 (2011) 1 SCC 694. Coram: Dalveer Bhandari and K.S. Panicker Radhakrishnan, JJ.
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innocence of an accused until he is found guilty and the sanctity of
individual liberty.”

Further the Court relies extensively on S7bbia’s case and states thus:

101. The proper course of action ought to be that after evaluating
the averments and accusation available on the record if the court is
inclined to grant anticipatory bail then an interim bail be granted and
notice be issued to the public prosecutor. After hearing the public
prosecutor, the court may either reject the bail application or confirm
the initial order of granting bail. The court would certainly be entitled
to impose conditions for the grant of bail. The public prosecutor or
complainant would be at liberty to move the same court for
cancellation or modifying the conditions of bail any time if liberty
granted by the court is misused. The bail granted by the court should
ordinarily be continued till the trial of the case.

102. The order granting anticipatory bail for a limited duration and
thereafter directing the accused to surrender and apply before a regular
bail is contrary to the legislative intention and the judgment of the
Constitution Bench in Szbbia’s case (supra).

103. It is a settled legal position that the court which grants the bail
also has the power to cancel it. The discretion of grant or cancellation
of bail can be exercised either at the instance of the accused, the
public prosecutor or the complainant on finding new material or
circumstances at any point of time.

The court frowns on the previous judgements brought to its notice that allowed
placing fetters on the grant of anticipatory bail subjecting it to limited time and
other similar conditions. It observes such conditionalities to be beyond the statutory
mandate and such decisions to be made per incurinm.”

Subsequently, in the case of Sushila Aggarwal~. State (NCT of Delhi)"’, this reasoning
of the court is affirmed by a larger bench and the matters are now made clear.

X. Some Major Cases on Anticipatory Bail Which Were Subsequently
Held Per Incuriam

It is interesting to take note of some major cases that were subsequently held per
incuriam to understand the confused state of affairs in relation to the law on
anticipatory bail.

75 Id. at para 3.
76 Id. at paras 135, 136 and 149.

77 (2020) 5 SCC 1. Coram: Arun Mishra, Indira Banerjee, Vineet Sharan, M.R. Shah and S.
Ravindra Bhat, JJ.
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Salauddin Abdulsamad Shaikb v. State of Maharashtra™

This case took a deviation from the liberal interpretation of the provision for
anticipatory bail in non-bailable offences by limiting its period of operation at the
discretion of the High Court and linked it to the grant of regular bail by the
regular court. Though subsequently set aside in Sushila Aggarwal v. State (NCT of
Delhi), the logic of the court is worth a consideration in so far as it tries to link the
enlargement of the accused on anticipatory bail to the regular court which, due to
its unique position, has the ability to consider all the peculiar facts and circumstances
of the case.

The Court had commented on the nature of anticipatory bail and why Courts

attach conditions to an order granting anticipatory bail.

Under Section 438 of the Code of Criminal Procedure when any
person has reason to believe that he may be arrested on an accusation
of having committed a non-bailable offence, the High Court or the
Court of Sessions may, if it thinks fit, direct that in the event of such
arrest, he shall be released on bail and in passing that order, it may
include such conditions having regard to the facts of the particular
case, as it may deem appropriate. Anticipatory bail is granted in
anticipation of arrest in non-bailable cases, but that does not mean
that the regular court, which is to try the offender, is sought to be
bypassed and that is the reason why the High Court very rightly fixed
the order date for the continuance of the bail and on the date of its
expiry directed the petitioner to move the regular court for bail. That
is the correct procedure to follow because it must be realized that
when the Court of Session or the High Court is granting anticipatory
bail, it is granted at a stage when the investigation is incomplete and,
therefore, it is not informed about the nature of evidence against the
alleged offence. It s, therefore, necessary ...(to) leave it to the regular
court to deal with the matter on an appreciation of evidence placed
before it after the investigation has made progress or the charge sheet
is submitted.

3. It should be realized that an order of anticipatory bail could even
be obtained in cases of serious nature as for example murder and,
therefore, it is essential that the duration of that order should be
limited and ordinarily the court granting anticipatory bail should not
substitute itself for the original court which is expected to deal with

78 (1996) 1 SCC 667. Coram: A.M. Ahmadi, CJ. and S.C. Sen and K.S. Paripoornan, JJ.
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The net result of this judgement is that at least in some cases, the order of
anticipatory bail becomes meaningless when it compels the accused to surrender
before the court seized of the matter and to seek regular bail. By limiting the time
for operation of the anticipatory bail, the essence of the legislative provision is lost
since it imposes the condition of arrest and detention at the discretion of the trial
court. It is as if the order granting the anticipatory bail has in fact rejected the

Kamkus Law Journal

the offence. It is that court which has then to consider whether, having
regard to the material placed before it, the accused person is entitled
to bail.”’

petition for anticipatory bail.

K.L. Verma v. State®

In this case which has been set aside subsequently in Sushila Aggarwalv. State (NCT
of Delbi), the Supreme Court clarified its position on the limited duration of and

the conditions attached to an order granting anticipatory bail.

The High Court placed reliance on this court’s decision in Salanddin
Abdulsamad Shaikh ~. State of Mabarashtra, which was a case in which
the High Court, while granting interim anticipatory bail, imposed
certain conditions, one of which was that the accused should move
for regular bail before the Court which was in seisin of the case
pending against him. The High Court also observed that the
application should be disposed of uninfluenced by the observations
made in the earlier order. The special leave petition was directed
against that order of the High Court. While dealing with that order,
this court observed that under Section 438 of the Code, when any
person has reason to believe that he may be arrested on an accusation
of having committed a non-bailable offence, the High Court or Court
of Session may, if it thinks fit, direct that in the event of such arrest,
he shall be released on bail and in passing that order, it may include
such conditions as it may deem appropriate. This Court further
observed that anticipatory bail is granted in anticipation of arrest in
non-bailable cases, but that does not mean that the regular court,
which is to try the offender, is sought to be by-passed. It was,
therefore, pointed out that it was necessary that such anticipatory bail
orders should be of limited duration only and ordinarily on the expiry
of that duration or extended duration the Court granting anticipatory

79 Id. at 668.

80

(1998) 9 SCC 348. Coram: A.M. Ahmadi, CJ. and J.S. Verma, J.
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bail should leave it to the regular court to deal with the matter on an
appreciation of evidence placed before it after the investigation has
made progress or the charge sheet is submitted. By this, what the
court desired to convey was that an order of anticipatory bail does
not enure till the end of trial, but it must be of limited duration, as
the regular court cannot be by-passed. The limited duration must be
determined having regard to the facts of the case and the need to
give the accused sufficient time to move the regular court for bail
and to give the regular court sufficient time to determine the bail
application. In other words, till the bail application is disposed of
one way or the other the court may allow the accused to remain on
anticipatory bail. To put it differently, anticipatory bail may be granted
for a duration, which may extend to the date on which the bail
application is disposed of or even a few days thereafter to enable the
accused persons to move the higher court, if they so desire. This
decision was not intended to convey that as soon as the accused
persons are produced before the regular court the anticipatory bail
ends even if the court is yet to decide the question of bail on merits.
The decision in Salanddin case has to be so understood.?!

This case provides an insight into the tussle between the prosecution’s case for
custodial integration as early as possible and that of the accused to remain free as
long as possible. The clash between the old school of thought that treats the liberty
of an accused till conviction as an aberration and the overarching reliance of the
police on custodial interrogation before grant of regular bail is a probable cause
for decisions like this.

XI. The Current Law
Sushila Aggarwal v. State (NCT of Delhi)®*

A lack of uniformity in the grant of anticipatory bail by various Benches of the
Supreme Court led the matter to be thoroughly discussed and settled for the time
being by a Constitution Bench of the court in this case. The larger bench considered
the questions of:

(1) Whether the protection granted to a person under Section 438
Cr.P.C. should be limited to a fixed period so as to enable the person
to surrender before the Trial Court and seek regular bail, and (2)

81 Id. at 350.

82 (2020) 5 SCC 1. Coram: Arun Mishra, Indira Banetjee, Vineet Sharan, M.R. Shah and S.
Ravindra Bhat, JJ.
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Whether the life of an anticipatory bail should end at the time and
stage when the accused is summoned by the court.®?

On the first question the Court held that:

the protection granted to a person under Section 438 Cr.P.C. should
not invariably be limited to a fixed period; it should inure in favour
of the accused without any restriction on time. Normal conditions
under Section 437 (3) read with Section 438 (2) should be imposed;
if there are specific facts or features in regard to any offence, it is
open for the court to impose any appropriate condition (including
fixed nature of relief, or its being tied to an event) etc.

On the second question it was held that:

the life or duration of an anticipatory bail order does not end normally
at the time and stage when the accused is summoned by the court, or
when charges are framed, but can continue till the end of the trial.
Again, if there are any special or peculiar features necessitating the
court to limit the tenure of anticipatory bail, it is open for it to do so.

The Court went onto overrule the principle earlier laid down in the case of Siddbaram
Satlingappa Mbhetre v. State of Mabarashtra® (and other similar judgments) that no
restrictive conditions at all can be imposed, while granting anticipatory bail.

It also overruled the decision in Salauddin Abdulsamad Shaikh~. State of Maharashtrd®
and subsequent decisions including KI. Verma v. State®, Sunita Devi v. State of
Bihat®, Adri Dharan Das~. State of West Bengal®, Nirmal Jeet Kaur ~. State of M.P.%,
HDFC Bank Limited ~. ].J. Mannan®; Satpal Singh ~. State of Punjab’* and Naresh
Kumar Yadav ~v. Ravindra Kumar’® which laid down such restrictive conditions, or
terms limiting the grant of anticipatory bail, to a period of time.

Further, in this case, the Supreme Court consolidated the principles to be followed
and laid down the latest position of law on anticipatory bail in relation to various
aspects.

83 Id. at para 1.
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In relation to the essential content of an anticipatory bail application and whether
to move it before or after the filing of an FIR, the Court held thus:

Consistent with the judgment in Shri Gurbaksh Singh Sibbia v. State of
Punjab, when a person complains of apprehension of arrest and
approaches for order, the application should be based on concrete
facts (and not vague or general allegations) relatable to one or other
specific offence. The application seeking anticipatory bail should
contain bare essential facts relating to the offence, and why the
applicant reasonably apprehends arrest, as well as his side of the
story. These are essential for the court which should consider his
application, to evaluate the threat or apprehension, its gravity or
seriousness and the appropriateness of any condition that may have
to be imposed. It is not essential that an application should be moved
only after an FIR is filed; it can be moved eatlier, so long as the facts
are clear and there is reasonable basis for apprehending arrest.”

On the question of notice to the public prosecutor and the concept of a limited
interim anticipatory bail, the Court held that, “It may be advisable for the court,
which is approached with an application under section 438, depending on the
seriousness of the threat (of arrest) to issue notice to the public prosecutor and
obtain facts, even while granting limited interim anticipatory bail.”**

With respect to mandatory imposition of conditions on the grant of anticipatory
bail the court found no provision for the same under section 438, Cr.P.C. and held
that conditions cannot be imposed in a routine manner and any condition that is
imposed should be in consideration of the entirety of the matter before the court.
It held that:

Nothing in Section 438 Cr.P.C., compels or obliges courts to impose
conditions limiting relief in terms of time, or upon filing of FIR, or
recording of statement of any witness, by the police, during
investigation or inquiry, etc. While considering an application (for grant
of anticipatory bail) the court has to consider the nature of the offence,
the role of the person, the likelihood of his influencing the course of
investigation, or tampering with evidence (including intimidating
witnesses), likelihood of fleeing justice (such as leaving the country),
etc. The courts would be justified — and ought to impose conditions

92 (2008) 1 SCC 632.
93 (2020) 5 SCC 1 at 127.
94 Id. at 128.
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spelt out in Section 437 (3), Cr.P.C. [by virtue of Section 438 (2)].
The need to impose other restrictive conditions, would have to be
judged on a case-by-case basis, and depending upon the materials
produced by the state or the investigating agency. Such special or
other restrictive conditions may be imposed if the case or cases
warrant, but should not be imposed in a routine manner, in all cases.
Likewise, conditions which limit the grant of anticipatory bail may
be granted, if they are required in the facts of any case or cases;
however, such limiting conditions may not be invariably imposed.”

The court had reiterated that the grant of anticipatory bail and whether any kind
of special conditions are to be imposed or not, is a matter of discretion of the
Court dependent on facts of the case. The anticipatory bail so granted can continue
after filing of the charge sheet, till end of trial, depending on the conduct’® and
behaviour of the accused.”” The court further noted that grant of anticipatory bail
is to be confined to the offence/incident, for which apprehension of arrest is
there, in relation to a specific incident. It cannot operate in respect of a future
incident that involves commission of an offence nor should it enable the accused
to commit further offences and claim relief of indefinite protection from arrest.”®

With respect to the continuation of investigation, the Court observed that an order
of anticipatory bail “does not in any manner limit or restrict the rights or duties of
the police or investigating agency, to investigate into the charges against the person””’

who seeks and is granted such bail. The Court directed that:

the observations in Szbbia regarding “limited custody” or “deemed
custody” to facilitate the requirements of the investigative authority,
would be sufficient for the purpose of fulfilling the provisions of
section 27, in the event of recovery of an article, or discovery of a
fact, which is relatable to a statement made during such event (i.c.,
deemed custody). In such event, there is no question (or necessity) of

asking the accused to separately surrender and seek regular bail.!"’

95 Id. at 128-129.

96 Id. at 131. The Court left it open to the investigating agency to move the court which granted
the anticipatory bail in the first instance, for a direction under s. 439 (2) to arrest the accused,
“in the event of violation of any term, such as absconding, noncooperating during investigation,
evasion, intimidation or inducement to witnesses with a view to influence outcome of the
investigation or trial, etc.”.

97 Id. at 130.
98  Ibid.
99 Ibid.

100 Id. at 130-131.
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The Court had also stated that the grant of anticipatory bail maybe challenged by
the state or investigating agency before the appellate or superior court, which may
set it aside on the ground that material facts or crucial circumstances were not

101 Tt observed that such setting aside of

considered by the court granting bail.
anticipatory bail does not amount to “cancellation” in terms of section 439 (2) of

the Cr. PC.102
XII. Conclusion

It is seen that the Supreme Court has now decisively leaned in favour of giving the
maximum benefit to favour the anticipatory bail seeker by a liberal interpretation
of section 438, Cr.P.C. This is in consonance with its stated position of the jail
being an exception and grant of bail being the rule. Despite, during the course of
time, some benches of the court, perhaps due to the nature of cases coming
before it or because of the passing fads of the particular times or because of their
own personal prejudices (further research is required in this matter to ascertain the
exact cause), brought in terms limiting the freedom and liberty of the individual to
erode the true intent of the legislative provision by adding content into the section
creating restriction not originally present. The latest decision of the constitutional
bench of the court in Swushila Aggarwal tries to correct the imbalances that had
gradually crept in and give a renewed vigour to the provision.

Even while the court restates the law, it has been reluctant to lay down any hard
and fast rule in relation to grant of anticipatory bail and has left it largely to the
courts concerned to use their discretion depending on the circumstances.

A major area of the cause for concern is the presence of statutory provisions
which takes away the right of anticipatory bail. Court has interpreted with extreme
confidence the law relating to anticipatory bail to deal with the major challenge of
terrorism facing the country so much so that in terrorist offences there is no
provision!” for anticipatory bail at all.

Similarly, in the case of offences alleged to have been committed against the
scheduled castes and scheduled tribes, the blanket denial of anticipatory bail is a
cause for concern. This is particularly so since even the latest available statistics

101 Id. at 132.

102 Id. at 133.

103 The Terrorist and Disruptive Activities (Prevention) Act, 1987, s. 20(7). (in force during the
period 1985-1995 first as Ordinance and then as statute); The Prevention of Terrorism Act,
2002, s. 49(5) (in force during the period 2002-2004); and The Unlawful Activities (Prevention)
Act, 1967, s. 43(d)(4) (in force, presently with amendments to include terrorist activities
introduced in 2019) prohibits the grant of bail in terrorist acts.
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from the National Crimes Records Bureau, published in December 2019 for the

year 2018 shows that the conviction rate in such cases to be low!™ raising the

serious probability that the provision is more misused than used.'”

Maybe a little rethinking is needed in this field of legislations that provides for
denial of anticipatory bail without allowing for any discretion at all to be exercised
by the courts. Our aim should not be to imprison people stealing their liberty from
them on the basis of mere allegations. The presumption of innocence until proven
guilty shall have no meaning at all in such situations. We must never forget that
when the State becomes a bulldozer against the liberty of the individual, it is human
rights that get buried.

104 National Crime Record Bureau, “Crime in India 2018, Statistics” Vol. II (Ministry of Home
Affairs, 2019), available at: https:/ /ncrb.gov.in/sites/default/files/Crime%20in%20India
%202018%20-%20Volume%202.pdf (last visited on June 14, 2020). In the case of crimes/
atrocities against scheduled castes (crime head wise), the all-India conviction rate was 28.5%
(page 546) and in the case of crimes/atrocities against scheduled tribes (crime head wise), the
all-India conviction rate was 23.5% (page 642).

105 Prathvi Raj Chaubhan ~v. Union of India, 2020 SCC OnLine SC 159, para 49. The court has also
observed that “In case it is found to be false/unsubstantiated, it may be due to the faulty
investigation or for other various reasons including human failings irrespective of caste.”



LEGISLATIVE DRAFTING IN INDIA: A
COMPREHENSIVE EXERCISE

Anup Kumar Varshney'

Abstract

The task of the draftsman is definitely difficult as he should be aware the pulse of
the legislation, adequately adept in the skills of linguistics and capable of predicting
the impact of the laws he drafts.

Legislative drafting is, therefore, the art of putting the intention of the legislature
in a proper form for the purpose of administration. To be able to discharge this
responsibility adequately, a drafter must possess certain qualities. For instance, the
drafter must have a basic knowledge of the law, language, constitution, parliamentary
procedure and have a genuine interest in drafting. The drafter must possess an
analytical mind, pay meticulous attention to details and be open to constructive
criticism.

In the present article the basic principles of legislative drafting have been narrated
in detail and relevant information has been provided regarding the exercise of

legislative drafting in India.
I. Introduction

II. The Structure of an Act, the Form of a Law and its Constituent
Parts

III. Recommendations of Ilbert
I. Introduction

IN INDIA, legislative drafting is entrusted to the Legislative Department of the
Ministry of Law & Justice. The bills, prior to being tabled in the Parliament are
drafted by the officers of the Legislative Department. Generally administrative
ministries send their proposals for consideration and deliberation with ministry
officials, post which a draft of the bill is prepared. It is a lengthy process and
requires expertise in language, law and subject matter of the legislative draft and
thus, several meetings are held with officials of the ministries whose proposals
came up for drafting of bills.

The legislative draftsman should ideally have thorough knowledge of parliamentary
procedure and the Constitution of India. Since legislative drafting is an art, a drafting

*  Joint Secretary & Legislative Counsel, Legislative Department (OL), M/o Law & Justice,
New Delhi.
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official has to be vigilant and cautious to the fact that what he is drafting will be
subject to public and judicial scrutiny.

Legislative drafting is a specialized field, which requires expertise in language, law,
knowledge of the Constitution of India and the parliamentary procedure along
with grammatical skills, clear vision and practical approach thus, requiring patience
and hard work. The draftsman should possess an ability to foresee the consequences
of his drafting and should be aware that once a bill is drafted and passed by
houses of parliament it becomes the subject matter of public and judicial scrutiny.
He should be confident that the desired result would be achieved when bill is
passed by Parliament and assented to by the President of India.

There is hierarchy of officers in the Legislative Department, Ministry of Law &
Justice and when first draft of a Bill is prepared by the officers, it is vetted and

given final shape after holding several meetings, deliberations with concerned ministry
officials.

The organization structure of officers in Legislative Department is as follows:
*  Secretary
* Additional Secretary
* Joint Secretary & Legislative Counsel
* Additional Legislative Counsel
*  Deputy Legislative Counsel
e Assistant Legislative Counsel

The Government of India has set up the Institute of Legislative Drafting and
Research (hereinafter “ILDR”) as a Wing of the Legislative Department of the
Ministry of Law and Justice in January 1989. The objective of the same is to
provide training to the central/state government officers so as to build capacity in
the field of legislative drafting and to meet the shortage of trained draftspersons
in the country. Since then, the ILDR has been imparting training courses in legislative
drafting to such officers.

The course is of three months and covers both, theoretical aspects of legislative
drafting as well as on-the-job practical training. The course is aimed at training the
junior/middle-level officers of the states/union tettitory administration, state
government undertakings, statutory authorities attached and subordinate offices
of the State government, whose services are being utilized or likely to be utilized in
drafting of laws, rules, regulations, bye-laws, etc.
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Legislative Drafting is a difficult art. It is the art of expressing ideas of other
people in concise and clear language. Legislative Proposal is first conceived in the
Administrative ministry. The proposal is further examined in the administrative
ministry to rectify any errors and make rectifications, if needed.

A draftsman must have a clear idea of what he is required to draft but sometimes
he may lack clarity of thought or usage of accurate language. In order to clarify his
ideas and sometimes those of the policy-makers, a draftsman should discuss the
legislative proposal with officers of the administrative ministry and clear up any
points which are important and the discussion should be recorded for further
assistance.

Having mastered the subject, a draftsman should search for a precedent. Sometimes
a draftsman’s familiarity with the statute law at once suggests a precedent. The
subject noted index of Indian and English statutes is helpful in finding a precedent.
If a draftsman is lucky to find a precedent, his task is considerably facilitated. But
a precedent should always be used cautiously.

There is often too great a temptation to borrow verbatim from a precedent. This
temptation should be resisted because wholesale borrowing without appreciating
the points of difference between the precedent and the proposed law, may prove
dangerous and lead to disastrous results. Several Indian statutes are based upon the
corresponding English laws and have given difficulties in interpretation in the light
of the different conditions prevailing in India.

Prior to drafting a bill, it is always advisable to prepare a rough “scheme” of the
bill. If the bill is to be divided into chapters, the heading of each chapter and the
subject matter of each clause under the chapter should be noted. At this stage it is,
therefore, not necessary to draft the clauses.

A draftsman should use simple language. A draftsman should bear in mind the
maxim laid down by Lord Thring, “the same thing should invariably be said in the

same words.”!

Generally, several drafts are prepared, and all these drafts should be preserved as
they indicate the working of the mind of the draftsman and are useful when any
question arises in the final draft.

When a draft bill is ready, it should not be given a second reading immediately.
There should be an interval of a few days between the preparation of the first

1 S. K. Hirandanani, “Legislative Drafting: An Indian View” 27(1) The Modern I.aw Review 1-2
(1964); T.K. Vishwanathan, Legislative Drafting —Shaping the Law for the New Millennium 86-87
(Indian Law Institute, New Delhi, 2007).
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draft and its revision. If a draft bill is revised immediately, the mind of the draftsman
is likely to move in the same groove with the result that he may not notice any
mistake. But if the draft bill is revised after an interval of a few days, the draftsman
will be able to bring a fresh mind to bear upon the draft and will thus, be in a
better position to detect any mistakes.

As has been said, “What appeared to the tired eye in the watches of the night to be
without blemish, may be full of errors and inconsistencies under the cold light of
morning” Time permitting, a draft bill should be given as many readings as possible
and it will be found that with each reading new mistakes are discovered.

Wherever possible, a draft bill prepared by one draftsman should be examined by
another. This is a very healthy practice which is followed in England; every draft
bill is scrutinized by at least two draftsmen resulting in fewer errors. Particular care
should be taken in drafting financial statutes. Any mistake in such statutes may
involve the government in a loss of considerable revenue.

A draftsman must have ample time to prepare a bill and should not be hustled.
The dangers of hasty drafting are too patent to need emphasis. There is the classic
instance of a law adopted by one of the states after a serious railway accident at a
junction. It provided that when two trains approach an intersection, each must
wait until the other had passed. There can be no doubt that all these instances are
the result of hasty drafting. Without being offensive, a draftsman should always
insist upon sufficient time being given to him. The importance of time to a
draftsman is well illustrated by the following story:

A friend of a draftsman walked into his office late one evening and
inquired, “Done any useful work today?” The draftsman replied,
“Well, to be frank, I inserted a comma before a particular word this
morning, I took it off in the afternoon and just as you were entering
my room, I was thinking of putting it back. That is all the work I
have done today.”

Lord Macaulay took ten years to draft the Indian Penal Code.” He was a master
of language and had a prodigious memory. He could recite Paradise Lost®
backwards. None of the draftsmen of today can claim his virtues and thus, they
certainly need more time.

As per Hiranandani, legislative drafting is a thankless task. A draftsman rarely gets
credit for a good draft but is often blamed for a bad one. The reason perhaps is

2 The Indian Penal Code, 1860 (45 of 1960).
3 An epic poem in blank verse by English poet John Milton (17th Century).
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that a good draft never comes up before a court. A draftsman should, therefore,
be thick-skinned and should always be unruffled. He should never get excited.*

As per Government of India (Allocation of Business) Rules of 1961,> the Ministry
of Law & Justice is the highest ministry of the Government of India which deals
with the management of the legal affairs, legislative activities and administration
of justice in India through its three departments namely the legislative department,
department of legal affairs and the department of justice respectively.

The department of legal affairs is concerned with advising various other ministries
of the central govt., while legislative department is concerned with drafting of all
principal legislation for the central govt. i.e., bills to be introduced in patliament,
ordinances etc. to be promulgated by the President of India, rules and regulation
to be made by the President for union territories.

Itis also concerned with election laws namely Representation of People Act, 1950
and of 1951. In addition, it is also entrusted with task of dealing with certain
measures relating to concurrent list® like personal law, Contract, Evidence Act etc.
The responsibility of maintaining up-to-date statutes enacted by parliament is also
with this department.

Shri T.K. Vishwanathan, former Law Secretary, has written a book on “Legislative
Drafting — Shaping the Law for The New Millennium.”” In this book he has
highlighted the complexity of legislation and has emphasized on plain language
drafting. The book makes a strong case for adopting the worldwide demand for
plain language drafting and for reducing complexity in the legislation in India. The
book also reveals the democratic deficit in the current process of preparing
legislation in India.

Certainly, the most fertile single source of confused, difficult-to-read, over lapping
and conflicting statutes is the lack of uniformity in approach, terminology and

style.

Legal draftsman though occupies the rear seat, or they may be called the pillion-
riders, being in the background. Yet they are the real persons who propel the
machinery by preparing a legislation to meet a required need to combat any social

4 S.K. Hiranandani, “Legislative Drafting — An Indian View” 27(1) The Modern Iaw Review 1
(1964).

5  The Government of India (Allocation of Business) Rules, 1961.
The Constitution of India, list 111, sch. VII.
T.XK. Vishwanathan, Legislative Drafting —Shaping the Law for the New Millenninm 70-71 (Indian
Law Institute, New Delhi, 2007).
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evil or may be for social welfare or to meet any challenge or menace posing threat
to the society.

As per Justice Brijesh Kumar, in a society governed by rule of law, the only method
to meet any kind of problem and odds or to achieve any social goal is only
through law, the law which is essentially framed by the legislative draftsmen.® Thus,
itis said that legislative drafting is both, science as well as art. The job is undoubtedly
creative in nature. An architect is provided with a site and the requirements. He
prepares the whole project, even the minutest details right from foundation designing
to front elevation. Similar is the situation with a legislative draftsman. Social
requirement to have a law, to meet any given situation is indeed reflected in the
legislature.

The legislature indicates the purpose of the legislation to the draftsmen and the
draftsmen are set at work doing the whole exercise of drafting the legislation. Any
defect in designing, foundation or other important arches etc. may result in
crumbling of the structure; similarly, any serious loophole or defect in the legislation
may render it #/tra virus, ineffective and void legislation.

These are the days of statutory laws. In past, unwritten laws held more and more
of the field. In England, the common law and in India, ancient scriptures, schools
of thoughts, usages and customs and unwritten laws generally governed the conduct
of the society. The codification of laws started in England a few centuries ago.
The laws initially were drafted by the judges and subsequently the job was taken
over by the legislature. However, what was felt was that the laws drafted by the
judges did suffer fewer drawbacks, with which the laws drafted by the legislature
suffered. The emphasis is that legislature needs expertise and specialized skill in
drafting,

The present-day situation is that there is an over-burden of written laws all around.
With increasing complexities of day-to-day life, each activity is governed by one
or the other legislation. Different states and the center have their own enactments
which must be several thousands in number, if put together.

In these circumstances, it becomes all the more necessary that due attention is given
to proper drafting of laws and also for the reason that a common man now
comes in direct touch with the statutes which are no more a matter confined to
Courts of Law alone.

A legislative draftsman has to be a very knowledgeable person and must have a
grip over the Constitutional provisions. He must have good knowledge of substantive

8  Justice Brijesh Kumar, “Legislative Drafting” 2(5) JTRI Journal 1(1996).
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laws as well, previous legislations and current pronouncements of the courts of
law. He must also have in mind the likely needs of the future and how to provide
some play in the provisions to cover such future exigencies without impairing the
present purpose for the legislation.

It is true that it would be ideal to have legislation with simple language and short
sentences providing clarity, but it is not so simple afterall. Different situations are
to be met, making it necessary to make use of ifs and buts, exceptions, explanations
and provisos etc. One would often find that a provision is so lengthy that by the
time one reaches the last line or clause, he would forget how it had started. In the
legal world, the words acquire special meaning, Their use becomes technical. Choice

of words is thus a very important matter.

II. The Structure of an Act, the Form of a Law and its
Constituent Parts

Structure of Acts Generally
Short Title

First, the title of the bill (which is subsequently to become an Act) is printed at the
top. This is for purposes of reference and is short and catches the eye quickly. Itis
known as the short title. Example, the Transfer of Property Act, the Wealth-Tax
Act, the States (Reorganization) Act.

Long Title

Then follows the long title. This gives an idea of what the Act proposes to deal
with in a nutshell. It can be short or long depending upon matters which should be
briefly referred in order to explain the main purport of the Act. For instance, the
long title to the Transfer of Property Act, 1882 (4 of 1882) states simply that it is
“An act to amend the law relating to transfer of property by act of parties.”

First Section

The first section in all Indian enactments usually states:
(@) the shorttitle,
(b) the extent of operation of the enactment, and
(c) its commencement.

Short Title Clause

The short title clause generally runs as follows — “This Act may be called the
Transfer of Property Act, 1882.
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Exctent Clause

This generally deals with the territorial extent of operation of the Act. It may be
couched in different forms — “This Act extends to the whole of India” or “This
Act extends to the whole of India except the State of Jammu and Kashmir”.

Commencement Clanse

The Interpretation or General Clauses Act usually provides that an Act of Parliament
shall commence (unless otherwise stated) on the day the Act is assented to by the
authority specified for the purpose under the Constitution of the country or on
the day on which such assent is first published in the official gazette. In this context
a commencement clause becomes necessary only where the Act is to come into
force on a later date or on different dates in different States or with respect to
different provisions or retrospectively and so on.

An Ordinance which is an emergency measure, has to come into effect immediately
on its promulgation and it is therefore customary for the Indian draftsman to say
in respect of an Ordinance that it shall come into force at once.

Application Section

There are cases where an Act may have to be given extra-territorial application,
that is to say, a law may have to be made applicable to citizens of India even when
outside India, or to ships and aircraft registered in India wherever they may be or
to territorial waters. In all such cases the practice is to have a separate section
spelling out the application of the Act. The Penal Code of India, 1860, for instance,
provides that its provisions apply also to any offence committed by “any citizen
of India in any place without and beyond India, any person on any ship or aircraft
registered in India, wherever it may be.””

Definition Section

The definition generally finds a place after the short title, extent and commencement
section or when there is a special application section, after the application section.
A draftsman would be well advised to have a glossary of terms, including words
defined in the General Clauses Act, words which have received judicial interpretation
and words which have been used in a certain sense in other Acts. This will enable
him to decide whether the words he uses will be taken in the sense which he means
or whether a special definition is necessary.

9 The Indian Penal Code, 1860 (Act 45 of 1860), s. 4.
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Numbering of sections, ete.

The sections of an Act are generally numbered by Arabic numerals. A section
should be subdivided into sub-sections where they would otherwise be lengthy or
complex.

Seven Practical Rules for Drafting Definitions

1. A definition should not include substantive matter.

2. Any reference in a definition to legislation should be precise and specific.
3. A word that is not used in an enactment should not be defined in it.
4

A definition should not be included if the word is already defined in the
interpretation legislation.

5. A definition should not confuse or mislead the reader by stipulating
outrageous or extravagant significations such as defining land to include a
ship or table to include a chair.

6. A definition section should not indulge in avoidable and unjustifiable
referential legislation.

7. Specific mention need not be made that the definition of a word is to
apply to grammatical variations and cognate expressions.

Index

Salmond recommends that every Act of any length should be accompanied by an

index, as well as by an analysis. !

The latter would give an outline of the Act in the
order of its clauses, but the index would be fuller, and, in consequence, would be

most useful to our hurried legislators.
Marginal Notes

To every section, a marginal note or caption is generally attached. Such marginal
notes are convenient for purposes of reference and when read together give a fair
idea of the contents of an Act. They can also serve as tests to determine whether
a given subject should be dealt with in one or more sections. For instance, if the
marginal note becomes long or cannot be made distinctive without being long, the
presumption would be that the subject matter should be dealt with in more sections
than one.

10 TXK. Vishwanathan, supra note 7 at 172,
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Attention should be paid to the framing of marginal notes. A marginal note should
be short and distinctive. It should be general and usually in a substantial form, and
should describe, but not attempt to summarize, the contents of the clause to which
it relates. The marginal note often supplies a useful test of the question whether a
subject should be dealt with in one or more clauses.

Amending Acts

A word may be said here about certain special types of legislation where an Act
merely seeks to amend one or more laws already in force. The Indian practice is to
draft the amendments in such a way as to get them incorporated into the principal
Acts, and some such from as the following is used for the purpose — “For section
10 of the ... Act, the following section shall be substituted,” or “after section 10
of the ... Act, the following section shall be inserted,” and so on.

Proviso

A Proviso is used chiefly to express that something is not within the Act, or the
clause, which, by possibility, might be supposed to be within it form its kindred
nature; while an exception is employed to save from the operation of the law an
object of the same species, which is included in terms in the same enactment.

ITI. Recommendations of Ilbert
Other important recommendations of Ilbert on drafting are as follows namely:'!
(@) A longand complex clause should be cut up into sub-sections.

(b) When a Bill has passed into law it becomes an Act, and its clauses become
sections. They should be referred to as sections in the Bill.

(¢ Reference to another clause of the same Bill by its number should, if
possible, be avoided.

(d) Each sentence should be as short and simple as possible.

(e Where a rule is to apply only to a particular case or set of circumstances,
it is usually most convenient to state the case or set of circumstances first
and let the rule follow.

(f) Enumeration of particulars should be avoided.
(20 The language of a Bill should be precise, but not too technical.

(h) More words should not be used than are necessary to make the meaning
clear.

11 Courtenay Ilbert, Legislative Methods and Forms 24 (Lawbook Exchange Ltd, USA, 2008); T.K.
Vishwanathan, supra note 7 at 174-175.
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() Different words should not be used to express the same thing;
() The same words should not be used with different meanings.

(k) The future conditional (“if he shall”’) should be avoided. The future ‘shall’

is apt to be confused with the imperative.

() The words ‘herein’, ‘herein-before’, and ‘herein-after’, are ambiguous. They

may mean in this Act, or in this section, or in this group of sections.

(m) Itis also common to use the expression ‘the same’ when referring to an

antecedent or to antecedents.

An Act of parliament is intended to confer rights and impose duties and thus, it

should be made clear on whom the rights are conferred, and the duties are imposed.

While drafting legislation, a draftsman has to be vigilant about whatever is connected
with the matter, he is dealing with. This is a job which requires carefulness, awareness,
thorough knowledge of law, procedural as well as substantive, the latest trend in
the matter of interpretation of the statutes by the courts etc. He cannot have the
liberty to be even slightly loose in use of words and language. Sometimes it happens
that when we are drafting a legislation and are exhausted due to whole day of
hard work, chances are there of some mistakes and lapses, that may be corrected
when the matter is again taken for second and third reading. So, in a nutshell,
legislative drafting is time taking and needs hard work on the part of the officer
drafting the bill.

Lastly, following basic principles of legislative drafting should be kept in mind
while drafting a bill:

e Shorter and small sentences should be preferred instead of long sentences.
e Words used should convey the same and one meaning,

¢ Simple and plain language should be preferred.

*  Words should be used precisely and accurately in concise manner.

e Same words with same meaning must be used even in Amending Acts,

for words already used for something.
e Repetition of words be avoided.
e Grammar used in sentences should be proper.
e Tense of the sentence should be taken care of.

e Complex words should be avoided.
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Over-simplification of things may not be advisable, but simplicity and clarity of
language are essential. Long sentences should therefore be split in to shorter and

couched in simpler language.

The author feels that there is more requirement of organized and long-duration
training course in legislative drafting on regular basis. Legislative drafting should be
introduced as a subject of study in law universities in India. It will be highly beneficial
and possibly it may lead to enactment of enhanced legislations.



HUMAN RIGHTS AND THE PRACTICE OF CROSS-
REFERENCING BY DOMESTIC COURTS

Deepa Kansra'

Abstract

Domestic courts often quote foreign case law on human rights. The conversation
pursued across jurisdictions through cross-referencing has added to globalization
of international human rights standards. As the practice of cross-referencing is
gaining ground and becoming a more permanent feature of domestic judgments, its
relevance needs to be examined . A closer look at the practice will bring forth a
more realistic understanding of the approaches of domestic courts and the
advantages which they offer to the judicial institution.

This paper raises few questions on the value and influence of cross-referencing in
the area of human rights. The questions posed are (a) whether cross-referencing is
reflective of an emerging consensus on the subject matter? (b) Is it strategic for
domestic courts to quote foreign case law? (c) Is the practice of cross-referencing
simply a trend or an urge to belong to a community of courts? (d) Is the practice of
relevance towards the implementation and advancement of international human
rights standards?

The topic can shed light on broader themes including the wniversality of human
rights, contestations/ disagreements over human rights standards, and the measure of
acceptability of international human rights standards within domestic settings. This
paper discusses the practice in light of three judgments [of the courts of Nepal,

India and Singapore] addressing the human rights and homosexnality agenda.
I. Introduction
II. Why Look at Cross Referencing
ITI. Selected Cases
IV. Universality of Human Rights
V. Contesting the Universality
VI. Final Points

I. Introduction

HUMAN RIGHTS have acquired considerable strength since 1948. With the
adoption of the Universal Declaration of Human Rights in 1948, the process of
juridification in particular has contributed to the popularity of human rights, the

*  Assistant Professor, Human Rights Studies Programme, School of International Studies,
Jawaharlal Nehru University, Delhi, India. Web links- https://www.jnu.ac.in/content

deepakansra and https://jnu.academia.edu/deepakansra
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process leading to the adoption of authoritative instruments like constitutions,
constitutional amendments and human rights multilateral treaties.

Human rights as standards are placed in domestic, regional and international
instruments. And human rights as frameworks can include a larger field of mechanisms
and practices which further produce, monitor and enforce the standards adopted.
Thus, the frameworks and specific standards can be international, regional or
domestic. The application of the standards and the vibrancy of their use comes
from the sites invested in the human rights cause. These sites, including social
movements, organizations or courts, consistently facilitate the application as well
as union of the international, regional and domestic human rights standards.' The
sites involving multiple actors endorse and utilize available standards to attain human
rights claims and objectives. Occasionally, it becomes a researcher’s quest to ascertain
who is producing or what is the source of the human rights standards?

The paper in particular views domestic conrts as an active field wherein the creation,
interaction and integration occurs. While pursuing their adjudicatory and interpretive
functions, courts through the practice of cross-referencing facilitate the infusion
of foreign standards [international— regional-domestic| into domestic situations.

II. Why Look at Cross-referencing?

Cross-referencing involves the practice of referring to global-regional-domestic
human rights standards while deciding a matter. It is also referred to as the
movement of legal norms and interpretations between different legal systems or a
global conversation on human rights between coutts across borders.” The practice can
be viewed as giving #niversal appeal to domestic court judgments, making them an
indispensable part of the common pool of jurisprudence on human rights.

While looking at the large field of case law on human rights, cross- referencing can
be seen to occurs as follows:

1 In this paper, the expression cross-referencing is being used to refer to the practice of referring
to foreign case law while deciding a matter. The expression global, regional & domestic standards
is being used to categorise human rights norms as adopted within (a) UN human rights
instruments and the decisions of international bodies while interpreting and enforcing the
instrument, (b) norms as provided under the regional human rights instruments and decisions
of the regional human rights courts while interpreting the same, and (c) the judicial decisions
of domestic courts while interpreting domestic laws. The interface and relationship between
the three categories is complex and the subject matter of many debates and theories. In the
papet, cross-referencing is being referred to as the practice of a domestic court referring to the
decision of a foreign court (international, regional and domestic).

2 See Antje Wiener and Philip Liste, “Lost Without Translation?: Cross-referencing and a New
Global Community of Courts”, 21(1) Indiana Journal of Global 1.egal Studies, 263-296 (2014).
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Situation 1: Domestic case/ coutt: Cross-referencing—case decided by foreign domestic

court.

Situation 2: Domestic case/coutt: Cross-referencing—case decided by regional human
rights court.

Situation 3: Domestic case/coutt: Cross-referencing—decisions of international human
rights treaty bodies.

Situation 4: All of the above, situations 1,2, 3.?

Any study on the practice and its influence, necessarily requires an in-depth analysis
based on certain factors including (a) the stature of the deciding court (lower or
higher court), (b) nature of the legal system (monist or dualist), (c) available precedents
on the issue being decided by the court referring to foreign case law,* (d) the nature
of obligations under human rights treaties of the state in whose jurisdiction the
deciding coutt is situated, and (¢) the human rights standard/s being referred to in
the case. However, at this juncture, this paper makes a plain reference to three
domestic cases to engage with the topic.

The paper, in the sections that follow, discusses three cases from different domestic
courts.” The cases include Sunil Babu Pant v. Nepal Govt.> (Nepal), Navtej Singh v.
Union of India’ (India), and Ong Ming Johnson ~. Attorney-General ® (Singapore). The
three cases have been selected because they cover (a) the agenda of human rights
and homosexuality (Suni/ Babu Pant covers homosexuals and the third gender), and
(b) the use of international-regional-domestic human rights standards. The three
judgments also expressly discuss the influence foreign decisions have had on the
final outcome of the case.

3 Sitnation 5 can further be contemplated including non-judicial forums. For example, Investment
Arbitration Tribunals and the practice of referencing regional human rights courts decisions.
See Luis Gonzalez Garcia, “The Role of Human Rights in International Investment Law”
(2013, available at. https://www.matrixlaw.co.uk/wp-content/uploads/2016/05/The-role-
of-human-rights-in-international-investment-law.pdf (last visited on May 7, 2020).

4 Occasionally domestic courts decline to agtree to the decision of a foreign court, if the latter
conflicts with a precedent available on the matter. See Kavanagh v. Governor of Mountjoy Prison
(Irish Supreme Court, 2002). The views of the Human Rights Committee were not adopted,
against the decision of a domestic court. [2002] 3 IR 97.

5 Caveat- the cases are being referred to only for academic purposes and to the extent needed for
the paper. They are amenable to review and being overruled in accordance with the laws and
processes of the state of origin.

6 Writ No. 917, 2007.
7 (2018) 10 SCC 1.
8 [2020] SGHC 63.
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III. Selected Cases
Sunil Babu Pant v. Nepal Gout.

In the case of Swunil Babu~v. Nepal Govt., a writ petition was filed under article 32 and
article 107(2) of the Interim Constitution of Nepal 2063 v. (2007 ap).” The
petitioners alleged violence and humiliation at the hands of society, state and
organizations faced by LGBT persons.

The petitioners sought (a) issuance of an order directing the state for granting the
citizenship certificate and to make the laws based on the principle of equality of all
persons, (b) repeal of discriminatory laws, (c) provision for necessary legal and
institutional arrangements immediately by drafting new laws with the appropriate
participation of concerned people to protect the rights of those people who have
suffered due to discrimination and violence, (d) appropriate compensation for
those who suffer as a result of discriminatory activities and violence, and (e) the
issuance of an order of mandamus and other appropriate order for the protection
and acquisition of rights on the basis of the constitution and laws, international law,
precedents propounded by the Supreme Conrt in regard to the right to life of every person and
other precedents, principles and values established by the United Nations in regard to human

10

rights.

The present case is a detailed representation of the core issues pertaining to the
homosexnality and human rights agenda. The court in clear and express terms cast a duty

9 In the words of the court; article 107(2) has also granted the extraordinary power to this
Court. Under this article, this Court imparts full justice by exercising its extraordinary power
in situations given below: for the enforcement of rights conferred by the Constitution; or for
the enforcement of any other legal right for which no other remedies have been provided or
such remedies appeared inadequate or ineffective; or for the settlement of any constitutional
or legal question involved in any dispute of public interest or concern. Under the provision of
article 107 (2)... this court may issue the appropriate orders and writs including habeas corpus,
mandamus, certiorari, prohibition and quo warranto for the enforcement of the rights infringed.
[See judgment]

10 On the applicability of international human rights law, the court responded as, “Nepal has
shown its commitment towards the universal norms of the human rights by ratifying a significant
number of international conventions for the protection of human rights. Nepal has already
ratified the International Convention on Elimination of All Forms of Racial Discrimination,
1965, the International Covenant on Civil and Political Rights, 1966, the International
Covenant on Economic, Social and Cultural Rights, 1966, the Convention on Elimination on
all Forms of Discrimination against Women, 1979 and the Convention on the Rights of the
Child, 1989. The provisions such as protection and promotion of human rights of the individual
and elimination of all forms of discriminations have been accepted in these conventions.
Being a party to these international treaties and conventions, the responsibility to implement
the obligations created by instruments to which state is a party rests on the Government of
Nepal according to the Vienna Convention on International Treaties, 1969 and the Nepal
Treaty Act, 2047 (1991 AD).”
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on the state as emanating from both international human rights law and the
developments in other state jurisdictions. The court writes:

...international practices should be gradually internalized in regard to
the enjoyment of the right of an individual in the context of changing
global society and practices of respecting the rights of minority. If
we continue to ignore the rights of such people only on the ground
that it...might cause social pollution, our commitment towards
respecting human rights will be questioned internationally.

The court refers to several foreign courts and studies. On the question of
discrimination based on sexual orientation, the Nepal court refers to the South
African Constitutional Court, stating:

the interpretation made by the South African Constitutional Court
ensuring such human rights to the third sexes also may be taken into
consideration in our context. The Constitutional Court has construed
that no person can be subjected to discrimination on the ground of
sexual orientation which includes the third genders as well. Further, in
the judgment, the court writes: the interpretation made by the
Constitutional Court of South Africa on equal protection of the
homosexuals and the people of third gender seems significant in this
regard [on the issue being decided by the Nepal court].

Also, on the discussion on gender identity, reference is made to the High Court of
the United Kingdom, Supreme Court of the United States and the regional
European Court of Human Rights.

On the issue, whether the petition before the court falls in the category of Public
Interest Litigation, the Nepal court refers to the Indian Supreme Court case of
S.P. Gupta ~v. Union of India. The Nepal court writes:

SP Gupta is significant in regard to the issue of public interest litigation
where the constitutional or legal questions are involved for settlement.
The judgment in this case should be considered as a model for the
concept of public interest litigation."

11 The following paragraph from SP Gupta Case is cited “...where a legal wrong or a legal injury
is caused to a person or to a determinate class of persons by reason of violation of any
constitutional or legal right or any burden is imposed in contravention of any constitutional or
legal provision without authority of law or any such legal wrong or legal injury or illegal
burden is threatened and such person or determinate class of persons is by reason of helplessness
or disability or socially or economically disadvantaged position, unable to approach the court
for relief, any member of the public can maintain an application for an appropriate direction
or order.”
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In reference to the S.P. Gupta case, the Nepal Court writes:

this writ petition, which is filed for the rights and interest of their
group which represents the homosexuals and third genders on the
issues of gender identity and sexual orientation by protesting the
behavior of the state and the society towards them, seems within the
scope of public interest litigation. '

Other references include the Yogyakarta Principles on the Application of
International Human Rights Law in relation to Sexual Orientation and Gender
Identity; the Report of the High Commissioner for Human Rights on Gender
Minorities in Colombia; and the Report on Sexual Orientation and Gender Identity
in Human Rights Law, published by the International Commission of Jurists.

In its decision, the court set up a Committee to study the legal provisions and
practices of other countries regarding gay and lesbian marriage. The committee’s
mandate was to propose recommendations to the Government of Nepal to make
appropriate legal provisions on the matter."”

Natej Singhb v. Union of India

In the case of Navtej Singh~. Union of India" the question before the Indian Supreme
Court was the constitutionality of section 377 of the Indian Penal Code (IPC).
The constitutional validity of a part of the provision due to which consensual sex
among adult homosexuals in private was also penalized was subject to challenge.
Section 377 criminalised carnal intercourse against the order of nature with any
man, woman or animal, irrespective of the conduct being voluntary or involuntary.

12 1In addition to the /locus standi issue, other issues before the court included;
a.  What is the basis of identification of homosexual or third gender people?
b.  Whether it happens because of the mental perversion of an individual or such characteristic
appears naturally.
c.  Whether or not the state has meted out discriminatory treatment to the citizens whose
sexual orientation is homosexual and gender identity is third gender

13 On the developments since Sunil Babu case provisions under the new Constitution can be seen.
Also see A] Agrawal, “Trans Rights in Nepal: Progress and Pitfalls”, Centre for Law and Policy
Research (July 2020), available at: https://clpr.org.in/blog/trans-rights-in-nepal-progress-pitfalls
. (last visited on May 7, 2020).
The author maps the progress made on the LGBTQI agenda since the Sunil Babu Pant Case
under the New Nepal Constitution, 2015. Emphasis on the amendments been made to various

forms including immigration forms, census data collection forms, passports and citizenship
certificates. Also, pending legislative and other reforms.
14 (2018) 10 SCC 1
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The Indian court in its decision concluded that alleged unnatural sex between two
male, two female and male and female has been decriminalized, provided the conduct
qualifies three elements; it is between adults; it is voluntary and it is in private. In
other words, actus rens of unnatural sex is recognised as criminal in three situations,
(i) any sexual conduct described under section 377 between non-adults (below the
age of 18 years) even if it is voluntary and consensual [maturity rule]; (ii) If such
conducts are forceful, non-consensual, or involuntary; they are still penal [harm
rule]; and (iif) Any sexual conduct with animal is still penal even if an adult is
involved in it [lack of consent rule and manifest morality rule].

The Indian court in reaching the above conclusion made reference to the decisions
of foreign domestic courts, regional courts,”” and international treaty bodies.'* The
domestic courts whose decisions were referred to included that of the United
Kingdom, the Supreme Court at the Philippines,'” the Constitutional Court of
South Affica,' the United States Supreme Court,” Canadian courts,” etc. The
case of Navtej Singh has been widely quoted as being a landmark on the agenda of
decriminalization of homosexnality. The case relies on foreign material, i.e., existing
human rights jurisprudence on the de-criminalization of homosexual conduct
between consenting adults based on human rights principles and rights including
privacy, freedom and non-discrimination. Navzes Singh sheds light on the consistent

15 The European Court of Human Rights was quoted as follows; “...although members of the
public who regard homosexuality as immoral may be shocked, offended or disturbed by the
commission by others of private homosexual acts, this cannot on its own warrant the application
of penal sanctions when it is consenting adults alone who are involved...”

16 Inparticular, the Indian court refers to the international treaty body- Human Rights Committee

under the International Covenant on Civil and Political Rights [Toonen Case- HRC- “laws used
to criminalize private, adult, consensual same-sex sexual relations violate the right to privacy
and the right to non-discrimination”.]
Further, Indian court refers to the Yogyakarta Principles on the Application of International
Human Rights Law in Relation to Sexual Orientation and Gender Identity. On the Yogyakarta
Principles the court writes; “these principles give further content to the fundamental rights
contained in Articles 14, 15, 19 and 21, and viewed in the light of these principles also, Section
377 will have to be declared to be unconstitutional.”

17 The Philippines Court is referred to in the context freedom of expression, interpreted to be
inclusive of freedom of expressing one’s homosexuality and the activity of forming political associations
that support LGBT individuals.

18 The South African Constitutional Court’s theory in National Coalition for Gay and 1.esbian
Egquality and another v. Minister of Justice [1998].

19 US cases are quoted in light of issues including the freedom of choice for homosexuals as protected
under the US Constitution, and practices of discrimination at the workplace based on their
sexual orientation.

20 Cases from Canada are discussed to highlight that an act of discrimination includes harm and
potential harm to the dignity of gay and lesbian individuals.
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efforts made across jurisdictions to revisit colonial laws/provisions under the

homosexcuality and human rights agenda.*'

IV. Universality of Human Rights

The above two decisions [Swunil Babu Pant and Navtej Singh] shed light on few
merits of the practice of cross-referencing:

1.

On the universality of buman rights: Cross-referencing by the courts can be viewed
as cutting across historic, regional and cultural affiliations; the same reflecting
and advancing the wniversalistic characteristics of human rights standards.

. On the inclusiveness in decisions: The practice is making the approach of domestic

courts suitably znclusive and much informed about the available cross jurisdictional
interpretations.

. On common jurisprudence: Cross-referencing is creating a pool of common

jurisprudence on human rights standards.

. On consensus across jurisdictions: Cross-referencing involves the inclusion of specific

human rights standards in the decisions of many courts of different jurisdiction,
elevating those standards to a position of being backed by consensus and also
influential in decision making.*

21

22

De-criminalization of certain kind of conduct has been an important domestic reforms
agenda, also widely discussed by courts. The universal appeal of the agenda is paving way for
a more concrete understanding of an emerged human right against criminal sanctions.

For a discussion on the pursuit of domestic legal reforms towards de-criminalization, see
Agnes Binagwaho, Richard Freeman, ez.al,”The Persistence of Colonial Laws: Why Rwanda is
Ready to Remove Outdated Legal Barriers to Health, Human Rights, and Development”, 59
Harvard International Law Journal (Spring 2018). In the paper, the authors in context of reforms
in Rwanda write, “a post-colonial nation can only restore its full sovereignty once it frees its
legal system from undemocratic colonial remnants, now outdated, that hinder progress.” Also,
every colonial law, no matter the content, is in conflict with certain provisions of Rwanda’s
Constitution, just by virtue of its ignoble provenance. They offer four reasons why colonial
laws conflict with the constitution. Two can be cited here for relevance, first, “laws imposed
by foreign sovereigns, which were designed to promote oppressive policy objectives, and
which are not the product of the Rwandan democratic process, reflect an unconstitutional
infringement on the Republic’s sovereignty by a past colonial power. Second, even if a law is
not unconstitutional on its face, because it was designed to advance a discriminatory colonial
scheme, its underlying public policy is tainted by an unconstitutional objective...”

Mallika Ramachandran, “Indian Courts’ Reference to the Work of the Committee on Economic,
Social and Cultural Rights”, Classroom Series: Reading Human Rights (November, 2020). The
author looks at the use of the minimum core standard as defined by the Committee on Economic,
Social and Cultural Rights in many of its decisions under the ICESCR. The author cites
domestic cases using the minimum core standard including Mohd. Ahmed Minor) v. Union of India
[decided 17 April 2014, Delhi High Court], and Ajay Maken . Union of India |decided 18 March
2019, Delhi High Court|, available at: https://www.betheclassroomseries.com/post/indian-
courts-reference-to-the-work-of-the-committee-on-economic-social-and-cultural-rights (last
visited on May 7, 2020).
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5. On new standards: Cross-referencing can be seen as introducing a field of
new rights e.g; the right against ¢riminal sanctions or criminalization, as seen in
the Navtej Singh case. »

Taking into consideration the above points, it can be argued that cross-referencing
by domestic courts is sustaining and advancing the wniversalization of human rights
standards and interpretations. While the task of generalization is easier, the
complexities and uncertainties in the process of adjudication and interpretation by
domestic courts cannot be ignored. Awareness of the same may assist in
understanding the true import of cross-referencing in context of human rights.
Many questions become important, including whether there are different approaches
coming from different courts while citing foreign cases? Is the practice of cross-
referencing sufficient to argue that there exists an ewerged consensus on the subject

23 The de-criminalization agenda within the international human rights framework is not limited
to only homosexuality or LGBT claims. Other claims including women’s right to abortion, de-
criminalization of adultery etc. In particular, the de-criminalization of adultery agenda has
been an equally important human rights agenda at the domestic, regional and international
platforms. At the international level, the de-criminalization of adultery agenda has been
advanced by UN treaty bodies including the Human Rights Committee under the International
Covenant on Civil and Political Rights. Under the United Nations Special Procedures (Special
Rapporteurs, Independent Experts, Working Groups) the Working Group on the issue of
Discrimination against Women in Law and in Practice in 2012 issued a Statement titled
adultery as a criminal offence violates women’s human rights [Frances Raday, Chair of the WG on
Discrimination against Women]. The above statement highlighted the works of the Human
Rights Committee—ICCPR, the Committee under the ICESCR and the CEDAW Committee
indicating that laws criminalizing adultery as obsolete and discriminatory legislations. Quoting
from the Statement, “the experts on the Working Group emphasized that the criminalisation
of sexual relations between consenting adults is a violation of their right to privacy, infringing
the International Covenant on Civil and Political Rights, as established almost two decades
ago by international human rights jurisprudence. .. Maintaining adultery as a criminal offence—
even when, on the face of it, it applies to both women and men— means in practice that
women will continue to face extreme vulnerabilities, and violation of their human rights to
dignity, privacy and equality, given continuing discrimination and inequalities faced by women”.
The de-criminalization agenda is still active and influential at both international and domestic
platforms. Several domestic courts have responded and advanced the agenda. In context of
reforms in Indonesia, Panjaitan writes; “there has been continuous trend throughout the
world of countries reforming and abolishing often archaic laws criminalizing adultery. In
2018, India made the move of abolishing its colonial-era adultery law. The Philippines is now
currently revising its Penal Code and one of the key considerations in the discussions is the
abolition of the provisions on adultery. Indonesia now has the opportunity to step up and
assert itself as a progressive leader in Asia in eliminating discrimination against women by
removing the provision criminalizing adultery in its draft Penal Code.” See Ruth Panjaitan,
“On decriminalizing adultery in Indonesia” International Commission of Jurists- Advocates

for Justice and Human Rights”, available at: https://www.icj.org/on-decriminalizing-adultery-

in-indonesia/ (last visited on May 7, 2020).
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matter? Is it strategic for domestic courts to quote foreign case law or are they
bound to do so? Are all human rights received equal attention?

While all of the above is not discussed in this paper, a few arguments can be made
to identify gaps in accepting the wniversalization of human rights role of cross-
referencing. Continuing on the homosexuality and human rights agenda (Suni/ Babu
case and Navtej Singh Case), the following case of Ong Ming (2020) adds further to
the discussion on cross-referencing,

V. Contesting the Universality

The practice of cross-referencing highlights the human rights standards on which
domestic courts across jurisdictions agree. At the same time, the position of
disagreement or contestation with foreign court decisions cannot be overlooked. Greater
evidence on disagreement with foreign court decisions (international—regional—
domestic) potentially opens for further discussion, yet again, the ro/e and znfluence of
domestic courts in the application and promotion of human rights standards.”
The point can is illustrated in the case of Ong Ming Johnson . Attorney-General.> The
Ong Ming case was decided by the Supreme Court of Singapore. In that case, in
question was the constitutionality of section 377A of the Penal Code. Section 377A
provides, any male person who, in public or private, commits, or abets the
commission of, or procures or attempts to procure the commission by any male
person of, any act of gross indecency with another male person, shall be punished
with imprisonment for a term which may extend to 2 years. The section includes
all forms of male homosexual activity including penetrative and non-penetrative
sex, whether in public or in private and with or without consent. In the words of
the Singapore court, the section was intended to “safeguard public morals generally
and enable enforcement and prosecution of all forms of gross indecency between
males.”

The petitioner in the case argued that section 377A is inconsistent with the provisions
of the Constitution (Article 9(1), 12(1), 14(1)(a)), and that the criminalisation of sex
between men limited the ability of homosexual men to freely express their sexual
orientation and exchange ideas pertaining to sexuality and sexual orientation. The
petitioners also sought the re-consideration of a previously decided case of Liw
Meng Suang CA (on the purpose and objective of 377A), in light of recent international
judicial developments. While addressing the various arguments raised, the court
upheld the validity of the said provision, stating that “the provision continues to

24 See Raffaela Kunz, “Judging International Judgments Anew? The Human Rights Courts before
Domestic Courts”, 30(4) The European Journal of International Iaw 1129-1163 (2019).
25 [2020] SGHC 63.
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serve its purpose of safeguarding public morality by showing societal moral

disapproval of male homosexual acts.”*

The case can be seen to expressly illustrate the position of contestation over the
human rights and homosexuality agenda, as has been previously discussed in the paper in
light of the Sunil Babu Pant and Navtej Singh cases. The case highlights the contested
universality aspect of cross-referencing for two reasons;

a. Disagreement with foreign case law is central to the Ong Ming decision

The court in Ong Ming refers to the Indian case of Navtes Singh v. Union of India”,
which involved the same subject matter of de-criminalization of homosexuality. Ong
Ming refers to Navtej Singh and expressly disagrees with the decision of the Indian

court.
The disagreement is expressed in the following words;

a similar point may be made in addressing Navtej, where the Supreme
Court of India ruled that the criminalization of male homosexual
conduct violates, among other rights, the right to freedom of
expression. I am unable to agree with the reasoning of the Indian
Supreme Court given that the court appeared to have accepted a
wider meaning of what constitutes “expression”, extending beyond
verbal communication of ideas, opinions or beliefs ... An expansive
interpretation can potentially lead to absurd outcomes.

b. Challenge to the validity and binding nature of international human rights
standards is central to the Ong Ming decision®

Although outside the scope of this paper, the case also expresses disagreement
over the widely cited principles called the Yogyakarta Principles on Sexual Orientation
and Gender Identity |also referred to in the Navtes Singh and Sunil Babu cases, discussed
eatlier]. The Yogyakarta Principles have been quoted, referred to and relied on by
domestic courts world over. The judgment of the court in Ong Ming puts into
perspective the questions related to the validity and applicability of the principles.
On this point the court writes;

reference was also made [by the Indian Supreme Court] to the
Yogyakarta Principles in arguing that the right to freedom of

26 The court considered the points raised by the petitioners including the non-enforcement of
the said provision and the redundancy of section 377A.

27 (2018) 10 SCC 1.

28  The case also involves a discussion on the validity of decisions of the Human Rights Committee
under the ICCPR and the European Court of Human Rights on the proportionality test.
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expression extends to one’s expression of sexual identity. The
Yogyakarta Principles are, however, of limited assistance or relevance
in the present case. With only 29 signatories to date, less than one-
sixth of the 193 current member states of the United Nations have
subscribed to them. Singapore is not one of the 29 signatories. The
plaintiffs are attempting to establish a rule of customary international
law that the right to freedom of expression necessarily encompasses
one’s expression of sexual identity. However, the requirement of
widespread state practice is plainly not met. Such a rule must first be
clearly and firmly established before its adoption by the courts.”

The Ong Ming Case illustrates and opens for discussion the sphere of disagreements
with foreign case law within domestic court judgments. The disagreements within
judgments necessitate a re-visit to the perceived wniversal acceptance or consensus-based
guality of human rights standards.

V. Final Points

It is undisputed that cross-referencing enhances the position of the interpreter by
opening up a wide range of arguments and legal possibilities. Also, cross-referencing
of international—regional-domestic standards has become an indispensable part
of the process of deliberation, engagement, and conflict resolution in the field of
human rights.

In this paper, a few selected cases were discussed in order to make broader
generalization about cross-referencing and human rights. However, a more detailed
appraisal of the general trends and variations in cross-referencing is nzuch needed tor
a more constructive understanding of (a) the exzent to which domestic courts are
contributing towards the #nzversality and consensus guotient of human rights standards,
(b) what practices advance and promote the international human rights agenda.

In conclusion, while viewing domestic courts as an active site involved in the use
and application of human rights standards, one may consider and also test the

following;

* Tirst, a single domestic case can be representative of a certain reality about

human rights;

29  The validity and applicability of the Yogyakarta Principles has been open to question in many
contexts. See Piero A. Tozzi, Report-Six Problems with the “Yogyakarta Principles”, Catholic
Family and Human Rights Institute, Washington-New York, 2007. In the brief, Tozzi posed a
challenge to the universality and normative character of the Principles. The report stated that
the principles endorse the views of narrow group of self-identified “experts” and are not binding in
international law for they have not been negotiated nor agreed to by member states of the
United Nations.
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* Second, a single case can be determinative of the consensus or contestations
on human rights standards;

¢ Third, interpretations handed out by domestic courts are a resultant of several
complex factors. These factors may influence the court directly or indirectly.
The factors may include international events or formal political commitments
that lie outside the jurisdiction of the court;

* Pourth, the practice of cross-referencing is more closely tied to the adjudication
and interpretation of domestic laws/situations than to external situations;

e Fifth, disagreements within foreign case law cast a shadow on the perceived
universal acceptance and application of human rights; and

e Sixth, domestic courts are active contributors to the pool of international and
regional human rights standards.
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Abstract

Climate change, being a complex problem cuts across several stages
of governance, laws and areas of economy. It has developed its
identity from focused approaches that precisely cover issues directly
linked to the effects of greenhouse gases. Today, climate victims all
over the world continue to approach judiciary in search of viable
solutions and as of now, United States has remained a hotspot for
such litigation. However, climate claims have grown significantly in
Asia, the Pacific and Europe too over the last decade. As a vigilante,
Indian judiciary is in constant process of improving the environmental
laws and policymaking of the country by expanding the horizon of
environmental rights. In 2017, Ridbima Pandey ~v. Union of India, filed
before the National Green Tribunal (NGT), the Green Court of the
country, was presented with an opportunity to look into governmental
actions that supposedly are to be designed for the improvement of
the climate and in general for environment of the country. When
NGT dismissed the petition quickly, the petitioner preferred an appeal
before the Supreme Court where is awaiting its hearing. There are
reasons to believe that NGT has erred in its finding and failed to
appreciate the rapid evolution of climate change movement all over
the world. Additionally, the decision has provided blanket sanctity to
the decision-making processes of the government and its
environmental wings that historically are marred by significant criticism
for not doing enough to protect country’s environment. Keeping
NGT’s decision in Ridhima Pandey at the central point, this paper aims
to evaluate the role of Indian judiciary in addressing climate change
litigation while tracking the development of climate claims across the
nations.

*  The first author is an Assistant Professor, Rajiv Gandhi School of Intellectual Property Law,
IIT Kharagpur, India. The second author is a PhD student, Rajiv Gandhi School of Intellectual
Property Law, IIT Kharagpur, India.
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I. Introduction
II. The Short History Climate Change Litigation History
ITI. Where India Stands?
IV. Conclusion
I. Introduction

AMIDST THE unprecedented bedlam produced by Coronavirus epidemic, the
battle against climate change is lumbering ahead. For instance, when in Canada, hit
by dwindling demand for fuel, oil and gas companies started to push the
government for less stringent environmental regulation,' one can assume that the
time is rife for a new kind of debate — a debate that will surely shape over novel
climate related claims and anti-claims in days to come. This is not purely a conjecture,
that environment is going to receive maximum amount of paybacks when entire
human race has been fighting for survival. Currently, with global industrial and
economic lockdown the emission of anthropogenic gases is at all-time low. How
far such restriction will heal the century old rapture that we have caused to the
natural environment, at least to certain extent, after offsetting the colossal
anthropogenic momentum, is yet to be assessed. But surely, far from any prophetic
aspiration, the courts all over the world will be called upon to consider new evidence
in already pending and future climate change litigations.

Thus, by far, the history of climate change litigation reveals before us a fluctuating
jurisprudence. Traditionally, climate claims are aimed to test the fairness and validity
of the decisions taken by the government agencies. Activities of the private entities
are also frequently challenged before the court. Though, the outcomes are not
easily comparable in all countries where these claims are preferred, these lawsuits
are undoubtedly leaving profound marks on environmental regulations in those
countries through judicial directives and indirectly by persuading corporations to
alter their behavior.? Up till now, the number of climate change lawsuits is on the
rise, covering almost 25 countries across the globe and at the first half of 2020 the
litigation trend is slightly tilted towards the rights-based approach.’

1 The full story is available at Damian Carrington, “Polluter bailouts and lobbying during Covid-
19 pandemic” The Guardian, available at: https:/ /www.theguardian.com/environment/2020/
apt/17/polluter-bailouts-and-lobbying-during-covid-19-pandemic (last visited on May 8,
2020).

2 SeeJacqueline Peel and Hari M. Osofsky, Climate Change 1itigation: Regulatory Pathways to Cleaner
Energy 2 (Cambridge University Press, New York, 2015).

3 See Major Daniel Metzger and Hillary Aidun, “Major Developments in International Climate
Litigation in Early 2020” Climate Law Blog, available at: http://blogs.law.columbia.edu/
climatechange/2020/03/12/majot-developments-in-international-climate-litigation-in-eatly-
2020/ (last visited on April 26, 2020).
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India’s experience with climate change litigation is still fresh, when in January, 2019,
National Green Tribunal (hereinafter “NGT”), the green court of the country,
dismissed the petition filed by Ridhima Pandey, a teenager, seeking judgment against
the government for not taking sufficient steps to control the menaces of climate
change. NGT dismissed the petition by stating that “there is no reason to presume
that Paris Agreement and other international protocols are not reflected in the
policies of the Government of India or are not taken into consideration in granting
environment clearances”.* The case has been appealed and currently pending before
the Supreme Court for further hearing. The decision of the NGT, standing at the
vanguard to protect India’s environment, is far from satisfactory. There are reasons
to believe that NGT has erred in its finding and failed to appreciate the rapid
evolution of climate change movement all over the world. Additionally, the decision
has provided blanket sanctity to the decision-making processes of the government
and its environmental wings that historically are marred by significant criticism for

not doing enough to protect country’s environment.

While, climate change litigation is a convenient name given to the already existing
adversarial legal proceedings, in India the vocabulary creates a prospect for pluralist
dialogue among various stakeholders.” Its central doctrines, hence, may be realized
noticeably without losing or moving away from dominant approaches. This paper
explores such spontaneous dialect in the backdrop of NGT’ decision in Ridhina
Pandey.

The paper is divided into two parts. The first part introduces the topic with necessary
information to create pertinent backdrop for discussion. This covers a short
description of various types of climate claims, the requisites to bring such claims
before the adjudicating authorities and synopses of few important cases. The second
part discusses the Indian position in the chart of climate change litigation with the
comments on NGT’s dismissal of Ridbima Pandey. The discussion proceeds to
analyze India’s climate obligation under international law to understand the future
of climate change litigation in the country. The last segment concludes the paper.

II. The Short History Climate Change Litigation History

This part provides the necessary motivation to the main discussion. The discussion
is mainly focused upon the variety of climate claims and their legal requirements.
The international aspects of climate change litigation are also briefly touched upon.

4 Ridhima Pandey ~v. Union of India, Original Application No. 187/2017 (date of hearing:
15.01.2019).

5  In India such possibility exists already on paper through different policies and laws.
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A. Varieties of Climate Change Litigation

There may be two general categories of climate change litigation, ze., strategic
cases and routine cases. Strategic cases cover those cases where petitioners try to
bring accountability in public and private actions that supposedly have negative
ecological consequences. These conflicts usually are well covered by media and
typically are high profile in nature because of the direct involvement of development-
conservation controversy. The other category is comparatively delicate as cases
cover a more long-term and transnational plea for greenhouse gas regulations.®

There may also be claims that are mainly brought to extend the purview of human
rights, property rights or civil rights to offer protection to individual or public
against the negative impacts of climate change. Additionally, some claims may be
brought against the governments requiring publishing and disseminate scientific
data and to generate awareness.” But strictly speaking these cases are the subset of
the larger categories and only add more complexities in the proceedings.

We may further sub-divide the claims into two additional categories - specific
claims against corporations and against individuals. Claims against corporations
comprise liability claims while asserting that GHGs emissions or insufficient measure
taken by a corporation resulted in property damage or economic loss or personal
injury. Claims against corporations may also include enforcement actions against
‘oreen-washing’ and flouting with regulatory norms. The claims against individuals
mostly include either an individual’s involvement in climate change protests or
alleged noncompliance with climate-related regulations.®

B. The Identity and Existence

As a complex problem, climate change cuts across several stages of governance,
laws and areas of the economy.” According to Chris Hilton, an expansive approach
would force us to consider nearly all litigation as climate change litigation, given
that climate change is the consequence of billions of everyday human actions,
personal, commercial and industrial.’’ Yet it has developed its identity from more

6 See Joana Setzer and Rebecca Byrnes, Global trends in climate change litigation: 2019 snapshot,
London: Grantham Research Institute on Climate Change and the Environment and Centre
for Climate Change Economics and Policy, London School of Economics and Political Science
(2019).

7 See Meredith Wilensky, “Climate Change in The Courts: An Assessment of Non-U.S. Climate
Litigation” 26 Duke Environmental 1aw & Policy Forum 136-142 (2015).

8  Ibid.

See Peel and Osofsky, supra note 2.

10 See Chris Hilson, Climate Change Litigation in the UK: An Explanatory Approach (Or Bringing

Grievance Back In), available at: http://www.venuereading.com/web/FILES/law

Milan Climate Change Litigation in the UK v2.pdf (last visited on May 8, 2020).
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focused approaches that specifically encompassed issues directly linked with the
effects of greenhouse gases. Looking from the other angle, it stands on a convenient
expression either ‘influencing of be influenced’ by already tried and tested methods.
It certainly depends on how litigants decide to take up the matter to the court.

According to Justice Brian Preston, as climate change litigation is becoming frequent
phenomenon across many varied categories of law, it is likely that the avenues used
to litigate climate change related issues will continue to rise. Yet because of the
sensitive precedent-bound nature of judge-made law it runs the risk of becoming
unsuccessful more often than not.! This has long been a problem area for litigants.
Their efforts to shift the burden on major GHGs emitters are regularly questioned
on the ground of proper standing.

For instance, in Comer v. Murphy Oil USA Ine."* residents of the Mississippi Gulf
Coast alleged that many companies operating with fossil fuel, energy, chemical
products added to strength of Hurricane Katrina by indiscriminate emission of
GHGs. They demanded damages for their losses along with claims for unjust
enrichment, nuisance and negligence. But it did not appeal the court and it rejected
the claims on the political question doctrine. Similatly, in Kivalina v. Exxon Mobil
Corp.” residents of the city of Kivalina brought allegation against some oil, energy,
and utility companies for contributing to the cause of global warming through
their intensive operations. The Ninth Circuit affirmed the decision of the district
court that initially dismissed the suit on the ground of political question.

Within such undesired results, at least one early case demonstrates optimism.
Massachusetts v. EPA has in every sense a milestone. In 1999, some private
organizations'* approached the court with a request that it should direct EPA to
issue rules for regulating harmful greenhouse gases emitted by new motor vehicles.
The EPA’s response was typical as it said that it did not have authority to do so and
greenhouse gases were not “air pollutants” classified under the Clean Air Act.
Additionally, it contended that there was lack of causal link between greenhouse
gasses and global working and scientific evidences were unsatisfactory. So, it would
be unwise to embark on regulation. After the denial of D.C. Circuit to assess of
EPA’s action the case landed in the Supreme Court for review. The Court first held
that Massachusetts had standing to seek review of EPA’ denial of the rulemaking
petition in light of the harms global warming could cause that State, including

11 SeeNicole Rogers, “Climate Change Litigation and the Awfulness of Lawfulness” 38 A/lternative
Law Journal 23-24 (2013).

12 Comer v. Murphy Oil USA, Inc., 718 E3d 460 (5th Cir. 2013).

13 Kivalina v. ExxonMobil Corp., 696 F3d 849 (9th Cir. 2012).

14 Massachusetts v. EPA, 549 US. 497 (2007).
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submersion of State-owned property on the coast due to increase in ocean levels.
The Court then held that under the language of the Clean Air Act, EPA has the

215

authority to regulate greenhouse gases as “air pollutants.
C. Claims and Standing

‘Legal standing’ simply denotes that one must convince the adjudicating forum to
hear his case. In other words, the benchmarks, typically differ from country to
country, are set to assess whether the parties are having enough interest in the case
and the matter is likely to be justiciable. Standing at it is sometimes called /ocus standi
may pose substantial challenge to climate change litigation. For example, it is fairly
common in climate change lawsuit that plaintiff finds it difficult to establish causal
link between the cause and the effect.'®

In the United States, where standing requirement, play vital role in climate change
lawsuit, defendants successfully thwart number of lawsuits from proceeding to
the merits stage.'” Also, for many years, the lack of scientific consensus in support
of climate change or global worming actually served the defendants well in
dismissing climate suits on the ground of scientific uncertainty. They just successfully
established that the possibility of harm was too remote and perhaps non-attributable
to the cause. But such uncertainty has given away for a more pragmatic approach
over the period of time and the scientists in general now accept the truth of
climate change. Hence, the new strategic litigations rely mostly upon the latest
scientific study such as IPCC’s Assessment Report.'®

15 A summary of the case is available at. https://www.justice.gov/enrd/massachusetts-v-epa
(last visited on May 10, 2020); The story behind the case was of Joe Mendelson’s, an
uncompromising lawyer, who boldly took the matter before EPA in October 1999. Despite
pressure to stand down, he kept on and convinced organizations like Sierra Club and Greenpeace
to join on board with him. The group challenged Bush administration and EPA to court. For
further discussion on thus beautiful story. See generally Richard Lazarus, The Rule of Five:
Making Climate History at the Supreme Conrt (Belknap Press: Harvard, 2020).

16 See UN Environment, The Status of Climate Change Litigation: A Global Review 28 (United
Nations Environment Programme, Kenya, 2017).

17 The most common defense in US has been to challenge the court’s jurisdiction by raising
standing and political question doctrines. To maintain checks and balances, many safety measures
were incorporated in the United States Constitution by its framers. One such measure article
III’s case or controversy requirement. For further discussion see Geetanjali Ganguly, Joana
Setzer, et.al., “If at First You Don’t Succeed: Suing Corporations for Climate Change” 38(4)
Oxcford Journal of 1.egal Studies 847 (2018); See also Ian R. Curry, “Establishing Climate Change
Standing: A New Approach” 36 Pace Environmental I.aw Review 299-300 (2019).

18 'There are quite a few IPCC Reports that have painted grim reports. Latest one is Fifth
Assessment Report. Other special reports are also published periodically to take stock of the
situation in short term basis. Urgenda Foundation v. the State of the Netherlands (discussed in the
next section) is a good example where court, even is a domestic arena, showed reliance on the
IPCC reports as undeniable evidence of climate change.
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Legal standing in other parts of the world is adequately nuanced to include the
claims of downtrodden people who often rely on their constitutional entitlements,
especially fundamental rights. Therefore, the parallel is not obvious. In US, the
birthplace of climate change litigation, constitutional provisions are often used to
frustrate the litigation and in ‘so called’ developing world the constitutional provisions
are considered as the cornerstones to support the claims of the victims. Leghari v.
Federation of Pakistan (discussed in the next section) amply demonstrates the point.
The standing issue, however, does not present the same procedural challenge when
statutes contain specific standing provisions. For example, in India, most of the
major environmental statutes contain citizen’s suit provision that allows the victim
to file a suit directly to the appropriate judicial forum."

D. Expansion and Prospecting

The uncertainty over legal standing, however, failed to dampen the spirits of the
litigants. The growing number of cases is the clear proof of that. Particularly, the
courts outside the United States have been more sympathetic to this type of claims.
The list is growing rapidly, and some are worth mentioning,

On June 24, 2015, the Hague District Court gave a historic judgment in Urgenda
Foundation v. the State of the Netherlands, scripting the first successful climate change
litigation in the country. The District court of Hague had to think out of the box
and before them there was a question that they never faced before — the Dutch
government was not doing enough for tackling problems of climate change. A
declaratory judgment and injunction were sought for to compel the Dutch
government to reduce GHG emissions. The Court nodded affirmatively by ordering
the Dutch state to limit GHG emissions to 25% below 1990 levels by 2020.* The
Dutch government went to appeal. On October 2018, the District Court’s decision
was upheld by the Hague Court of Appeal and the matter went bad to worse for
the government as the Court settled that government’s failure to reduce GHG
emissions was in breach of its duty of care under articles 2 and 8 of the ECHR.?
Subsequently, in December 2019, drawing the last line against the Dutch Government,
the Supreme Court of the Netherlands upheld the Appeal Court’s decision.

19 For Example, Water (Prevention and Control of Pollution) Act, 1974, Air (Prevention and
Control of Pollution) Act, 1974 and the Environment (Protection) Act, 1986.

20 Urgenda Foundation ~v. The State of the Netherlands (Ministry of Infrastructure and the Environment),
C/09/456689/HA ZA 13-1396 (2015).

21 The Court found that government’s existing pledge to reduce emissions by 17% insufficient to
meet the state’s fair contribution toward the UN goal of keeping global temperature increases
within two degrees Celsius of pre-industrial conditions. Ibid.

22 The European Convention on Human Rights, arts. 2 and 8. Simultaneously deal with right to
life and right to respect for private and family life.
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On the other side of the world, a farmer in Pakistan had courage to challenge the
Pakistan government for not implementing country’s National Climate Change
Policies. Not much hyped as Urgenda, the Leghari v. Federation of Pakistan’® marked
the new era in Pakistan’s environmental law. Though, the core issue in L¢ghari was
the governmental failure, the claim was compellingly coupled with the violation of
claimant’s fundamental rights under the Pakistan Constitution.”* The two orders
of the Court made it clear that the fundamental rights of the people of Pakistan
was undeniably violated because of lethargic attitude of the State towards its climate
change policies. The Court ordered to create a climate change commission to look
after the issue and when it was done, kept a tight leash on its activities. The battle
ended in 2018 when the Coutt felt satisfied with the work of commission.”

Today, though more and more domestic courts are called upon to adjudicate on
climate related issues, often outcomes are less than desirable for many claimants.
Even so, the enthusiasm is spiked significantly in last few years. For example, in
United States Juliana v. United States”® was started in 2015. The case over the time,
gained prominence and became the point of global attention. E# route to meet the
hostility from 9" Circuit, the case to the surptise of many, survived several motions
for dismissal initially. The plaintiff, a teenager, represented by the non-profit public
interest law firm Our Children’s Trust, asserted that the government violated the
principle of public trust doctrine and failed to respect constitutional rights to life,
liberty, and property by showing inaction towards the regulation of GHGs and
hence had failed protect the climate for the present and future generation. Sending
back the trend to the era of Comer and Kivalina, the 9™ Circuit in January, 2020,
dismissed the petition by saying that the question could be best answered by the
executive and legislative branches of the government. It was a setback to a case
that inspired many young litigants not only in the United States but worldwide to
nudge the motivated private and government actions little far for the benefits of
the planet. It is still possible that J#/iana may survive in days to come as petition for
en bane heating is already filed by the plaintiff with the 9" Circuit Court of Appeals.”’

23 Leghari ~. Federation of Pakistan, Lahote High Court, WP No 25501/2015, (2015).

24 The Constitution of Pakistan, art. 9. Namely the right to life.

25 The Court, however, made it clear that in future it may again re-open the debate if any claim
like Ieghari, more specifically related to climate change, comes before it.

26 Juliana ~. United States, 947 F3d 1159 (9th Cir. 2020).

27 Butitis also conceivable that post-COVID 19 world may see significant drop in environmental
pollution in the entire world. Hence, the further debate may never ensue at all, at least for
some time. A summery and orders of the case can be traced at http://climatecasechart.com/
case/juliana-v-united-states/ (last visited on May 8, 2020).
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The influence of Julianawas quite visible when in September, 2019, sixteen children
from various countries, including Greta Thunberg and Alexandria Villasefior who
have already become international celebrity representing an energetic group of
climate crusaders, filed an official complaint to the United Nations Committee on
the Rights of the Child. The complaint was specifically against five member states
- Brazil, Argentina, France, Turkey and Germany - that are yet to ratify the UN
Convention of the Rights of the Child (hereinafter “CRC”). According to the
plaintiffs, by not ratifying and taking appropriate actions to control climate change
these five countries have dishonored their rights protected under CRC. The case
stands on the delicate question of balancing member states’ obligation and implicit
need to protect human rights, irrespective of the general rules pertaining to
international treaty interpretation. There are procedural standing obstacles for the
litigants to overcome before the case moves any far, such as exhaustion of domestic
remedies.

The list of litigation can go on and thus far, claims ranging from constitutional and
human rights, administrative inactions, questionable planning of mega projects
and liability of large corporations are more familiar. Some other notable cases that
have made headlines in recent time include Ioane Teitiota v. New Zealand,* Family
Farmers and Greenpeace Germany v. Germany,” Friends of the Irish Environment CLG v.
Fingal Connty Conncil” Despite political and legal complications the spitit is maintained
steadily and surely is emerging as a phenomenon that cannot be discarded by
whims.

E. Influencing Environmental Law Worldwide

A number of measures to curb the threats of climate change have been topping
the ‘to-do’ list of the nations since the negotiation of Kyoto Protocol in 1997
which was convened under the umbrella of United Nation Framework Convention
on Climate Change (UNFCCC). Yet, the subsequent progress was agonizingly
slow, both domestically and internationally. While internally the states largely had
allowed market to define the boundary of climate change adaptation and mitigation

28 Ioane Teitiota v. New Zealand, CCPR/C/127/D/2728/2016 (Responding to a claim of Ioane
Teitiota, originally a citizen from the Island of Kiribati that is currently facing the imminent
threat of extinction because of rising sea level, for asylum, the UN Human Rights Committee
said that “[a] state will be in breach of its human rights obligations if it returns someone to a
country where — due to the climate crisis — their life is at risk, or in danger of cruel, inhuman
or degrading treatment.”).

29 Family Farmers and Greenpeace Germany v. Germany, VG Betlin file no. 10 K 412/18, (2019)
(Where Berlin’s administrative court dismissed the petition against German Federal Government
or violating plaintiff’s constitutional rights and EU law for not taking enough steps to meet its
GHGs reduction target).
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process, internationally disagreements were still raging over the modalities of actual
measures the states were required to take collectively or individually. After Kyoto
Protocol lived its life, the controversy over meaningful participation by the nations
to curb climate change took a new turn as flaws in Kyoto negotiation process
became evident. When stalemate was broken at Paris, the parties were seemingly
happy as they believed that the meaningful solutions were just around the corner.

The principal goal of Paris Agreement is to fortify the global response by keeping
a global temperature increase in this century well below 2 degrees Celsius above
pre-industrial levels and to pursue efforts to limit the temperature increase even
further to 1.5 degrees Celsius. Apart from this, it also targets to strengthen the
capacity of countries to deal with the impacts of climate change. The bright line is
its Preamble that clearly notes the “importance of ensuring the integrity of all
ecosystems, including oceans, and the protection of biodiversity, recognized by
some cultures as Mother Earth, and noting the importance for some of the concept

of “climate justice”, when taking action to address climate change.”

At present, the splitting up and in-depth analysis of key provisions of Paris
Agreement are being done by the scholars. In reference to climate change litigation,
the pressing question is whether Paris Agreement can facilitate climate change litigation
or not. There are quite a few oblique answers that fail to clarify the doubt with
clear language. However, the insight is not too convoluted as it seems. There is
hardly any uncertainty about the usefulness of Paris Agreement in domestic litigations
as individual state obligations under Paris can offer the petitioners an option to
question inadequate state actions. On the other side of the spectrum, the reality is
different and thus far, opening up public international law forums on the strength
of Paris commitment has not been possible for the litigants. This is mainly because
of the tailor-made individual flexibilities available to individual states that share
ideological diversities towards the problems of climate change.”

Historically, public international law poses significant challenge when it comes to
impose any sort of liability over member states for violation of their international

30 Friends of the Irish Environment CLG v. Fingal County Council, IEHC 695 (2017), (The
Ireland High Court while stopping the unplanned expansion of Dublin Airport runway held
that ‘Right to an environment that is consistent with the human dignity and well-being of
citizens at large is an essential condition for the fulfilment of all human rights.).

31 The Paris Agreement, 2015, available at: http://unfccc.int/sites/default/files/
english_paris_agreement.pdf (last visited on May 9, 2020).

32 Some states (EU countries mainly) look at the problem as environmental. Some states (US,
for example) believe that climate change is purely an economical problem and some (India,
representing the developing nations and small island developing states) even try to bring the
cthical dimension of it.
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climate change obligations. Few years before, in an intriguing paper, renowned
international scholar Philippe Sands pointed few difficulties for opening up an
international forum for climate change litigation. Other than exhaustion of domestic
remedy problem, one potential barbwire is how should the responsibilities among
states are to be attributed or divided.” This is equally challenging irrespective of
whether a treaty is having almost global participation or merely regional in scope.
For a problem like climate change that necessitates the application of law not to be
thwarted by narrow state-specific itinerary, this question is important. Prof. Sands
also evaluated the potential role of the International Court of Justice (ICJ) or
International Tribunal for the Law of the Sea (ITLOS) in entertaining climate
claims in future. His findings were reserved to a point of future prospecting such
claims to invoke the advisory jurisdiction of international courts and tribunals and
much will depend on the evolution of the climate treaty mandate which is essentially

the Paris Agreement at present.”

On the other hand, some argue that the ICJ] has significant role to play now. A
campaign was founded in 2011 to bring the issue of climate change before the
1CJ. The Ambassadors for Responsibility on Climate Change (ARC) have sought
the support of the United Nations General Assembly (UNGA) to request an
advisory opinion from the IC] on states’ obligations to prevent the harmful
consequences of anthropogenic climate change. The Court’s jurisdiction to give an
advisory opinion if requested to do so by the General Assembly™ is pretty much
clear as article 65(1) of its Statute provides that “the Court may give an advisory
opinion on any legal question at the request of whatever body may be authorized
by or in accordance with the Charter of the United Nations to make such a request.”
An advisory opinion from the IC] might be a good alternative because, in addition
of historic value, it would have the influence to redesign the international approach
to curb greenhouse gas emissions. For the first time, it would define states’

obligations and responsibilities with respect to emissions under international law.*

33 See Philippe Sands, “Climate Change and the Rule of Law: Adjudicating the Future in
International Law” The lecture is a special event in a three-day symposium on climate change
and the rule of law hosted by The Dickson Poon School of Law, King’s College London, The
Supreme Court and HM Government 9 (September 17, 2015), available at: https://
www.supremecourt.uk/docs/professor-sands-lecture-on-climate-change-and-the-rule-of-
law.pdf (last visited on May 8, 2020).

34 Id. at 19-20.

35  Article 96 of the UN Charter authorizes the General Assembly to request the IC] to “give an
advisory opinion on any legal question.”
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III. Where India Stands?

This part demonstrates India’s predicament. The country brims with vibrant
environmental jurisprudence and much of it has been contributed by its judiciary.
Yet, climate change litigation by far has not found any place in the long list of

country’s successful environmental adjudications.
A. A Quick Look at the Soul of India’s Environmental Jurisprudence

Environment as a subject in India had started to draw attention only during mid-
80s. It is a much younger, hence an excessively impulsive filed even today comparing
to other areas of law that mostly trace their ancestry to the common law traditions.
However, in spite of the enactment of plethora of laws and regulations,
environment was getting degraded during the 1990s. This is when judiciary stepped
in and started plugging the loopholes created by executive inactions or non-actions.
Supreme Court particularly came up with some stunning judgments that shaped

Indian environmental law more positively.

This task performed by the court gradually has become polemic as new forms of
rights have emerged. People of India, empowered by the regime of rights and the
demand for implementation of such rights, frequently seek judicial intervention
that only establishes the fact that people of India want more than just rights now.
Evidently and markedly, the higher courts of the country, especially the Supreme
Court have carried the mantle well to champion the rights of those who are
prevented from claiming the privileges of social and economic disability. This
effort of the Court enhances public accountability and produced a new kind of
cognizance about problems and struggle for survival of the poor. With defined
boldness, judiciary now restates the constitutional mandate by transferring non-
justiciable Part IV rights to part III enforceable rights,” the most notable examples
being the rights to livelihood, shelter, literacy, education and environment as integral
aspects of the article 21 rights to life and liberty. The climate change litigations,

hence, are surely to be examined in the backdrop of this flamboyant outfit.

36 SeeClimate Change and the International Court of Justice, [A research conducted by Yale Law
School and Yale School of Fotestry and Environmental Studies Graduate Students, (2012)],
available at: https:/ /nebula.wsimg.com/7736£80754c3c52£386ae68c5edd8aa6? AccessKeyld=
39A2DC689E4CA87CIN6D&disposition=0&alloworigin=1 (last visited on May 9, 2020).

37 Indian Constitution part IV contains Directive Principles of State Policies covering articles
36 to 51. It includes necessary instructions or guidelines for the government to create a
Welfare State. Whereas, part 111, article 12 to 35 of the Constitution contains provisions that
safeguard fundamental rights of the Indian citizens.
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B. A Reflection on India’s Own Climate Claims

Let us now turn our attention to India’s own climate change litigations. The scenario
is not by far very inspiring. As we have already understood that climate change
litigations are in many respects distinct, Indian courts are rarely called upon to
adjudicate on the litigations where climate change is the foremost concern. Even
with that rarity, few cases draw our attention.

For example, in Court on its own Motion v. State of Himachal Pradesh,” the Principal
Bench of NGT, New Delhi, tried to address the issue of pollution due to heavy
traffic in Manali and Rohtang Pass area of Himachal Pradesh. The application was
filed regarding the emissions of un-burnt hydrocarbon and carbon soot which
resulting in blackening and browning of snow cover in mountains. The court
deliberated upon the problems of climate change by saying that, “[t|he causes
having a direct impact on Himachal Pradesh’s environment are deforestation,
uncontrolled and unsustainable grazing, soil erosion, siltation of dams and reservoirs,
industrial and human wastes, forest fires and other effects of climate change”.”
This, arguably, was the first case in India where judiciary addressed climate change
in clear, unequivocal language. The directions from the Court were many, including
reminding the government its duty to protect the environment at any cost. The
power, of course, flowed from the steady ‘right to environment’ jurisprudence
cemented by the Supreme Court through many of its ground-breaking decisions
carly.

NGT in Gaurav Kumar Bansal ~v. Union of India,’ asked the Central and state
governments about the steps taken by them to implement the National Action
Plan on Climate Change (NAPCC). When the case was pending, the Ministry of
Environment, Forest and Climate Change (MoEF& CC) intervened and filed an
affidavit to assert that NGT did not have jurisdiction to such matter. This sparked
a new controversy regarding the over-exercise of jurisdiction by NGT as it normally
has the jurisdiction over all civil cases where a substantial question relating to
environment is involved.* NGT, however, dismissed the petition on the ground
of specificity. In terms of covering complex aspects of climate change, NGT’s
otder in Indian Council for Enviro-legal Action v. MoEFCC,* was even mote
contemporary. Indian Council for Enviro-legal Action, a famous voluntary

38 Application No. 237 (THC)/2013.
39 Ibid.
40 Original Application No. 498 of 2014.

41 'The National Green Tribunal Act, 2010, s. 14. These cases may arise out of various
environmental statutes.

42 Original Application No. 170 of 2014.
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organization sought direction from NGT to stop production of HCFC- 22. It
also requested NGT to pass an order to stop smuggling and illegal export and
import of HCFC-22 and other GHGs. The NGT directed MoEF & CC and
Central Pollution Control Board (CPCB) to examine the entire regulatory regime
in relation to harmful HFC-23, a by-product of HCFC-22 and issue appropriate
guidelines in all aspects thereof.*” Additionally, the Court pointed out the perils of
climate change by observing that the “[cJontents of the application are a matter of
global policy and therefore there would be a very little role for the statutory
authorities within the country to take appropriate measures. The international
convention and treaties have to provide a path for domestic legislation.”** This, no
doubt, draws parallel with Urgenda decided by the Dutch court.

Even in limited number of cases the approach of country’s principle green court
was amply evident. It is a fact that NGT usually count on already established
jurisprudence by the Supreme Court and the high courts and it carefully refrain
itself from making any extravagant observations or directions. However, whether
it has been able to do justice to diverse rights available (other than constitutional
entailments) under various environmental statutes, is a matter of dispute.* This
lack of precision perhaps was the reason of inhibition of NGT when Ridhina
Pandey placed before it a whole new set of questions. For the first time, it was
dealing with a case where climate change was the central theme. Petitioner cleverly
used public trust doctrine as a tool to quench the anti-environmental attitude of
the government. The connection with Ju/iana was clear. But the use of public trust
doctrine to combat climate change problem in India was entirely new as Redbima
Pandey aimed to re-state the viability of that old common law doctrine, already
enmeshed in country’s environmental jurisprudence. The doctrine was successfully

0 and

used by the country’s Supreme Court, first time, in M.C. Mebta v. Kamalnat
after Kamalnath, in good number of cases courts in India relied on the doctrine to

resolve the environmental issues.*’

In point of fact, Ridhima Pandey, just raised an important question - being the third
largest emitter of GHGs how Indian government was planning to comply with its

43 1bid.

44 1bid.

45 We do believe that all environmental legislations are socially beneficent legislations, hence, are
required to be interpreted purposively.

46  M.C. Mehta ~v. Kamalnath, (1997)1 SCC 388.

47  Some of the older cases are Th. Majra Singh ~v. Indian Oil Corporation, AIR 1999 J&K 81; M.1.
Builders v. Radhey Shyam Sabun, AIR 1999 SC 2468, K. M. Chinnappa v. Union of India, AIR 2003
SC 724; State of West Bengal . Kesoram Industries 1.td., (2004) 10 SCC 201; Intellectual Fornm v.
State of A.P, (2006) 3 SCC 549; Fomento Resorts and hotels 1.td. v. Minguel Martins, (2009) 3 SCC
571.
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obligations under the Paris Agreement. The petitioner clearly was of the opinion
that there were ambiguities in government actions and hence required to be clarified.
Relying of specific statutory provisions, environmental principles and emphasizing
once again on the need for sustainable development, already highlighted by the
judiciary in numerous important cases, the petitioner presented before the court a
new stage where the alertness and honesty of the government were supposed to
be examined.

The NGT’s Order of January 15, 2019 was appalling. It contained only three
paragraphs with a quick observation in the second para that “[t|he authorities
acting under the Environment (Protection) Act, 1986, perform their obligation of
impact assessment as per statutory scheme which is not under challenge. The issue
of climate change is certainly a matter covered in the process of environment
impact assessment.”* What follows next? Just a swift statement, shrugging off all
duties of an adjudicating forum, that “[t|here is no reason to presume that Paris
Agreement and other international protocols are not reflected in the policies of
the Government of India or are not taken into consideration in granting environment
clearances.” The implicit approval of the role played by the government agencies
in carrying and endorsing the process of environment impact assessment was

clear even in those limited vocabularies.

The Order is a sheer insult to country’s rich environmental jurisprudence in which
judiciary contributed opulently. Also, an opaque political inspiration is hardly to be
missed. This draws support from the fact that in numerous cases judiciary
reprimanded government and its agencies for faltering in carrying out environment
impact assessment only. The fact is so established that in almost all major disputes
on large projects one question is always to be asked - whether clearance is given on
right parameter or not. It can be argued that technically NGT was right by saying
that Ridbima Pandey failed to connect the petition with any specific statutory claim,
thereby, could not possibly invite NGT’ jurisdiction. However, this is far from
convincing because NGT certainly has power to deal with matters that precisely
not covered by any statute mentioned in the schedule of the National Green Tribunal
Act, 2010.#

There is also no shortage of evidence suggesting sluggish progress made by the
several governmental projects that are envisaged under National Action Plan on

48 Ridhima Pandey v. Union of India, supra note 4.

49  'This is clear from the language of section 19 (4) (k) under which the Tribunal has, for the
purposes of discharging its functions under NGT Act, the same powers similar to a civil court,
in respect of the specific mattes covered by cl. (a) to (j) of the section, along with any other
matter which may be prescribed to it.
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Climate Change (hereinafter “NAPCC”). Even though government routinely
outlines and proclaims new policies to combat climate change, the effective alignment
of such polies with NAPCC remain questionable. Because of this over the period
of time NAPCC has lost its efficacy. In addition, the poor monitoring system and
limited budgetary support provided by the government to support its climate
related projects indicate towards lack of government intention.”” From India’s
standpoint the outcome of Paris negotiation is satisfactory because India has received
significant opportunity to strengthen its domestic climate policies and measures
under the flexible text of the Agreement.

But this does not give India a free hand. Under article 4.9 of the Paris Agreement
each state party is required to plan and communicate their post-2020 climate activities.
This will be the party’s Nationally Determined Contribution (NDC). NDC simply
represents the efforts made by the parties to the Agreement to reduce national
emissions and adapt to the impacts of climate change. Under article 4.9 of the
Paris Agreement this is a legal requitement.” This cleatly envisages the idea that
parties must keep on augmenting their domestic efforts to mitigate climate change.
This is a strong procedural requirement.

Therefore, India does not have complete freedom over its activities. Under article
4.9 of the Paris Agreement each state party is required to plan and communicate
their post-2020 climate activities. This will be the party’s Nationally Determined
Contribution (NDC). NDC simply represents the efforts made by the parties to
the Agreement to reduce national emissions and adapt to the impacts of climate
change. Under article 4.9 of the Paris Agreement this is a legal requirement.”® This
clearly envisages the idea that parties must keep on augmenting their domestic
efforts to mitigate climate change. This is a strong procedural requirement. However,
claims are already being made that India may face difficulty to fulfil its interim
commitment.”

Thus far, NDC has been viewed by majority of the countries realistically and so
far, seven countries, Marshall Islands, Norway, Suriname, Moldova, Japan,
Singapore, and Chile have already submitted or going to submit their updated

50  See Vijeta Rattani, eal, “India’s National Action Plan on Climate Change needs desperate
repait”, available at. https:/ /www.downtoearth.org.in/news/climate-change/india-s-national-
action-plan-on-climate-change-needs-desperate-repair-61884 (last visited on May 8, 2020).

51 'This art. must be read with art. 4.2 which embodies obligation of conduct.

52 This art. must be read with art. 4.2 which embodies obligation of conduct.

53 A report published by CRISIL, global analytics company, hinted that the shortage of India’s
interim target may be at least 42 per cent. See Return to Uncertainty, available at: https:/ /

www.ctisil.com/en/home/our-analysis/teports/2019/10/return-to-uncertainty.html (last
visited on May 11, 2020)
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NDC. For India revisiting of its NDC is important because its climate policies are
likely to be altered due to coronavirus pandemic and it will not be a good
justification, in the absence of international consensus, that slowdown in polluting
activities should allow India more space to dilute its already existing policies, laws
and regulations as that may intensify the resource distribution conflicts in days to

come.

The success of achieving sustainable development in today’s world rests on becoming
practical about governance and its forward-looking understanding of interrelations
between complex economic and ecological systems. The challenge of judiciary
will be to ensure accountability in that system. Therefore, it has to be constantly
vigilant over governmental policies and long-term agendas. It has to be remembered
that such system is organic in nature. Corruption and malpractices also organically
develop in tandem to adjust with judicial vigil. Thus, the Court should have an
open-ended and even-handed attitude to negate any such possibilities. In such
discourse, the decision like Ridhima Pandey will only allow the narrow and short-
sighted policies to thrive, favoring only handful of people in the society.

Therefore, India’s tryst with climate change litigation is still a distant dream. But,
notwithstanding the anticipated opinion of the highest Court of the country on
the matter, the door is already open, and it is just the matter of time when right to
‘sustainable’ climate finds its place alongside other speaking environmental rights

already recognized by the judiciary.
IV. Conclusion

Any reformist agenda to improve the general acceptability of climate claims must
depend on the pragmatism of national and international framework. It is by far,
amply clear that judicial opinion will vary on the issue that itself is a combination
of assorted claims, touching upon almost every aspect of life and governance of
our society. Therefore, there may not be ‘one size fits all’ kind of solution.

At the same time, in a country like India, the judiciary must not adopt a strategy
that is too technical and rigid for those who like to address evolving issue like
climate change. This is particularly important because unlike some western counttries,
where post-materialism casts a shadow over ligation efforts, Indian environmental
claims customarily originate form constant struggle for justifiable existence of
people. Such claims should be dealt with compassion within the aspirational right-
framework of the Constitution. Indian experience is certainly remarkable in this
matter as judiciary has already used many important international principles to
good advantages and the process of such incorporation was relatively less conflict-
ridden. While in other countries litigants are now waking up to the possibilities of
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using untried principle like public trust doctrine to add more teeth to their climate
claims, in India such prospect is brighter because of the history and the environment-
friendly attitude of judiciary.

Undeniably, there are tough challenges ahead for victims, as perpetrators would
constantly seek for loopholes in laws. Let us just hope that the problem of climate
change with its frightening presence would itself pave the way for a brighter future
as rationality will prevail through the prospective treatment of rule of law.
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2 = Teraed Wi, AFe AR, TUW HERO, 2006, fa. @1 9., YRd WHR, .13
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5 (2018) 23. f1. 9. 9. 377
6 <. Teca Y, ga Y@K, 9UH TERIU, 2006, fa. 1. 9., YRA WHKR, 7. 14
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B ST A | TRl €9 | S5 i H9rE 2 | o7, st i de STy
RE T o1 TETE ©, o9 qai® <2 9 % SHSH| % STAGh! ol SITIeRTl g
AT o feTe uTst s < 9eh, e 3 faemm Re vl & T ) 9 961 & foe
7ot T =t 3raftr s ifer R 9o |

8. IH H, U RA o HISuRe faesht A, sit 59 s1fufm =1 aaaa= yoa fadt
1= faf o forelt Suse 1 ST id §, o ISl ol T8 & o forg stfufm
Ft ur 79 § 12 fafafdy Sudy & § 1 3% o 79 1 HIieA A a1 ot g ®
TR Fela TR 1 tfufam o a1 qoqwa gga ot 31 fafy & fandl Susielf a1
ST YA i M H, YRA & HISHRH faQeh AT & T4 H A6 i T HH
o foru Ters foman < @k |

9. FIfeR, ITHM H, ¥R 79 o €9 R o faeit TATe F1e o Wehtol § I WRd o
FHTSUR faSelt AT ! FAATE 1 STaR UM HH o foarg sifufam # wiE fafafds
SusiY T ®, THfeT YRd % faRelt A 1S % Who A e YRd % HISURH
forstt AmTfes 1 GAaTE 1 STaER YSH i 61 J&d T |

10. faerren, Sfaem ot B ST & SIdd ST aTct Jais T ol Qus SHE
%1 YSH i T WifauTiTer TR it W& A o fau o e get wmid fafem,
1973 &t * STidfeR T@' YoMt & STdTd ST aTel &1 bl UG foRtT 7T ST Hear
% fag o 21

11. Tadae, 3w Sewal i gfd & fag €1

Arifierar (Heed) fageren, 2019 & 3R 3R RN & HA & foo=H § I8 Wy
Bran ® fom mienan etfufam, 1955, WRdE ArTfendr & o7siq 37X STa&moT s Sus
A o fan sifufrafia fen mn on | o weifafea o o= & g2 sree IR &
fa9TeM A YRd TR Tifshea™ & &9 § foran 7o | wRa # T Tqer™ & &l !
T ! T Toel STefeh g™ Tqe™ s wifhed @ § S T & o et |
forq TadaT o 94 fEg TR % STFHeRIe @I ol aciH1 iR ¥ femifad gt
IR 3T U1 STaifeh STehtet et THer™ & G YR 9 IR =&l 7 | fasresm
% 9grq fég, o, dig, SH, TRE 3R $9 9™ & AN ol TR 3R
et H STATIR 1 WA 31 U1 | I8 W stfufem U8 s1a yanfast !
foei 31 feger, 2014 1 FUigs dE d wRd § g9 &L foran € Tt v,
fraiet ik Tfa i fafeq 1 Sg, & 21 T@a gu TR0 JHIO-T A1 <IiihTor
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THIO-T3 Yo T | I8 HeA AEH 3 g Ariehar Heiel THEedi &
Torrento o foru off Sures ®1

F Jfgsiioa faee Gl 1 I8 8T § o oIdHM TR 9 Sl AT
(TEie) sifafem, 2019 & Arem § U g T ST =t € | Afe adHe TR
IRA T fég T oM =Rt € o 59d 3 wmen § | fég o sween #t gfs @ o
3R %™ v & e fag o1 9w god 98 | § | W o fasr a5t gy 9
THHT &5 HIE! W @1 € | fag & aem 95 fer feg wid ® wed € srafe s
I ST Tt oRe B fag & et 1.6 Hiae g&am d ¢ | fay & faune sgaa
TS ST 53 XM H G 27 S A SHATH BT AEehF o =it fRan g1 100 9§ Afues
3O agHd 9Tl < & e T, W, A, €E, ST S Qe 3 9 o
ST WITEhT e o o ok § | aTwmit 1R qermehford SeRare] feidew Wi =i fég
T 1 ehou 1 ¥ 01 fafem &1 ® ¥

g A 1 2 3iifacd T2 € o IRa & féig e &1 9 | dofyerd a| 99 ug
ST | g, S, o, s%am o g - At el aRd § e W) ¥ | 3E
78 91d fag Bl © T o171 Haractsl dehei auf ¥ 9Ra H dfeyorn & ey fam &=
W®E

IRA § 7 o] o o1 el # fEg oft o d 8@ S Tehd & S 7 Haets
Tfed H 9Igd W I A g fewm ved € | i u o vmiaor & foe i v € wE
B 1 3T e TR € 39 S8 =R, fRlerd=, 797 s1fe 39 &Ml & oHe arel &
#1fifeh Seitg T AFEIHR &1 1 IR A= T&d & | fhg wifensds, e sik
TR H feget ok fadl W gu sty STl W g WieHT STeavad 6l
A | T 1989 & SAHUH SIH-FHYHR H HYHR] fedi o WY AT STATER
foran TN SR 3 AU FYHR SIS YT U, € Tk HHaT Araar &t ot |
3111 TS I oI Tohell © Tob o8 1971 H WIfehed™ bt Wisit = siTeeyr o e fege
% WY ford T o1 THeER a1 | v wmed a3 1 foena fég agnd & ufd 9ewmE
A 3T W off | YR STeaH e Bl YRa SRR i 98 ey < ue fh
TRl 1 S S ATl g1 YedTel 3Tl <6 HTell § ShHel: THE & S | a4 &1 &iE
311 qerfRue 3w fonddt forse wa o s1genfermii o1 enftier wie o fofu 59 TR & e
G B el B |

gt off derfRuer Tz # @t AAIRERT & foTT Tk THM M 8 € W 9Rd H fir-
et Haracifadt & fau fis-fus sfes e € St um: TRda d@fgem & foeg
TTd 21 € | IR HE 1 310 37efiH Y et § Sfaifer Afese 1R =< qofa: T
T 1T AT W T T W STHA AT R/ i AT W TH TE hI TS 1 A2 2 IR S
T YR o GUTRyeT U2 i fordt foRie YehR & Hareeiferl & fo 39 wehR =i fasiy
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T TRl <At =Ry |

TR o Tegail = THTM TeqTd T 2T1ER fohan § R 3= et UM i € | STh1 Gfewpan
AT © | IRET AT 576l T SE SHISd Bid @, IRd H S IR0 < | fag sm A
JaIfed e aTel Fgfedl sl 2000 o9 Uge IR T Sarat sl 1800 HIel Teel R
H € v fiedt | S, s, forg o <t féig o 6t & wemRad € R geh et form
et wmen o figatl & oy wifaqul wefiac o d o1 B | 9NG o7 U deufra
T T | I8 JUiRULTan WA & 1976 & WiGEM W9 % SR & sifeeh faeme
fég TgAd & SRV § S e W & vufRyer € | wRd 1 g T wifta e # T
I ot T Foreprard =& B =fET | MRA Tk JTfaeiel SR foreRramE e adt 9
W 9 q% 98 JafRuel § X 3w ot St 3fwa § fgell o o< s
& ¥ | derfiera oiR fég o we € fos & < veq )

ATRERT (TEeR) AffTm, 2019 1 3e9F W H AR 90 % 9K & fEg, faw, 9,
I, YR 37 ST U™ o el N BT YRA Rl ANTHGRAT 9SH AT € | 39 329
i W A IR o GReTHl 1 IS THAM Tel - aTell | RA o GETHH ST 500
o G R H @ W § 3R 3 IdHE IRa H 31 Haeterdl o 91 TE-9 T E |
ST fufem aRa & gt fasm & fou agd eevas © X 9w srfuftem
R WaHT 1 7o STHERON 3 T © $7d: SN I8 7d ¢ foh St ATar=s &
for foret Sgere & @] fman ST =nfew |

sida:, fag =1, AR fadm ®v | gaw, sfaem o aar ¢ 6 o & ™ ) omH |
317 AT W STk o 3TR THTSIORIE Tl bl ot TRI01 <3 1 W fohann T Hehell
B TF SR 1 T o % TR T ol o ST W TR i 1 SR B
Hehdl & fored o & A IR ArIfTen SN, GRam SR wfd st S7d 81 Wehal 8, T gEdl
3R o o A1 TR 3T YhR ot Fifaa ST JeiEard off 7Y Fehdt € fad o sht
TR 3R STk HeATo ST 1 & AT B FehdT § | BT & i SW-qd faeet & Sm
3R AT Teh TEY FI2HT § 11 ST foraR bl SIfad s © | aRie 24 Ted 9 26
TR, 2020 T o SRH SAU-Td faoetl & & &l | SITSHT SR S i 5121 58
o e 52 =l ot g g IR HAUS! TUAT it Fufd SIS B SeTeht LTl
B TS | U1 Y B § T @g wea Amiienar weieE eifufrem, 2019 (HT) &
fotry # <1 gqeEl (fSg-qfcem) & == oot SIg 1 gitomy ot | 39 s o
Hfeem 1R fég <HT TUeET & @Fl A T R R HR TeR U 3Kt gl &1 =afs
Hufd 1 &Ifd Ug=TE I IS i &1 i | FHS H R dfel, STEIYIA1 SR Tl T
Sfa 3T € |

TR TS H * o it TdAar’ & - e gifefa § asr oo | e’
T off STTaverh ©, IHM QISR JHSeeRol & Ufied # 78 <uH § o1 € R
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3T ST S, o SR SURE o d97 § Te1 SRt T2l ol =ed dieeh o 39 sl 9
T BT Teh Tosg THTST H foreon i 9med & | 3R Sfaem fafas 7 s1q=3 25
3R 26 | Y Y TaSIAT AT i FHEl o Yoiel i Tl 9 Heiled Syl ol 99
e faam @ el § o7 37 gR1 U el i 1 Ja foman T © 9o U oI
AT o o ey e 3T’ TER H fordt Wehr it aen 7 9 SR O 3R o & A W
TG A 1 91 1 SR S Goh, HHe THE R STER 7 6% Geh, THa AT b
AGT, TICTI A1 ST 1 TN 33T T SHHT I 7 HT Fehy SR AT it TRAT 6
=Ne A U 9 |

31d H, 9% el 9gd Wi © foh o 6t Tdaan @t iR iR AHa S1feR &
St gTet Sy € | ST AR RT Rl Jel Wi T o geft At % gaftior fasm
% AT 39T guyfi TR 1 1 B 1 STl o W W o SRR dl wae
Al & HHifSe, wiffes, fifqew ik snemfare sham o1 9% o H i 8 =@l
I 3R i Y AT Sfh o 0T, T s, FHTT S SHehT TRAT <t GReT
% T ¥ 1 39 WhR I% e GHEH § € T Sl UohR o SAfehR Al o |rifor,
amfefer iR sneAfoqer Teqsll W ek Haray At aedi i UTH A o foarg ogd
MEYTH T |
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ATIETA & AW W oA ATl § e ohi del
<. hfad giy*
L. uf==

Tt < T & fagia W snenfia g9 € o o wm ey Sty o &
fET | TS < % S Y& R0 € | Uk fagm foh v safe e o foman &, sae
fere =t gfred S &F; T A% foh TTeTd R R ST ohl TSI QAT SERI ST ITeTd ShTH
FH G Uehdl § | e ff 31791 <8 & UM & 36 SR W foaht gam

TS e Wit feerfa | o1 §, S8+ B WEd g, JIeS i 9ed 7 dR W yTE i
T8Y ¥ | G YA STTRITeeh =1 YUTell sh1 ek 37141 317 § | Ra | AHafeehR
eI i gl dehd 3 JIE & e W Hare 33 U, 3Y STAfas WA ¥ |
FeAlTeh Tk o I ot € o o § e wewt an Senfed difed! & Sfed &1 sivd W
T A6 I Siifed AT s €9 9 Ted S 1

I1. ferefees ggyi=

TS AFE IS | SAITEH et 9 Tt 31191 ek fae™ & | SATeeiie €9 9 gfan 8§
T 1S 291 T8 & el goges w1 stk it 78 @ 9, aAfer e 9 % Sron
3R 39 foared o alel H R acama o ¥ Ore vdeat €9, § udw &
THIMIA B H T, TIETE, AN 3R TeATehR 37fe weft sToRredi o fordl goycs
& IR of | qUTfU Wit | I8 I fea foh et STEn thae 39 Sl & foe
&t fopan ST =, SRl GoR it GreT | 21 | giwe g6t % I8 S H off goRe
o1 faem o, TeAifer AFRERT Rl TS o SR oS w9 & fo Be & T off P e
IR § +ff TS 1 WAL o | hifeed & STRIE i Teh Y 3181 3 |eff STareft
i Thefe o1 wmfda € e foad gode fen s fraa o) A wme ewies 3
TY[ae i 1 favehd T, wg geges W Uk el o | et st & Seron 9
off Y YR H gIee i Sufefd ot qa1 ord § |

YRd § JaE e
fofest vRd =t faum a9 & 1931 T IS & aR H g e q9 qe T 31 T

*  Program Coordinator at Training and Capacity Building, Kailash Satyarthi Children’s

Foundation.

1 Yashveer Singh, “Death penalty: Need to exist ot not in India” 2(4) International Journal
of Multidisciplinary Research and Development 528 (2015).

2 Definition of Capital Punishment, available at. http:/ /wwwbtitannica.com/topic/ capital-
punishment (last visited on May 7, 2020).
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o, W& q% foRR & Hewl H W TH, 4t 7o e f9g 7 aRdig T died & ded
YUY & U Hid st Gl 1 YU & & {0 Uk faeee o &1 9 =& &
BIelTeh, dehTeli= T8 Hall R T&dTd ol STad U ST o oTe 39 W&Tel shi TR fea
T

A ¥ T8 1946 H fafest Rd § geee W TR i Aifd & aR H qehrel= T8
T, TS A A foam a1 6t oghl | </ 9R T8 E9 9 e o, IR el aeed!
o o Tl & fore gogee &t wom & St ©, 578 9 Rt off 7R & o1y &
fore gegee =t wmm fhar s 1’

WA & §H, R 7 fafew siufafien TR g7 @] foe T % Sl
AR T, Fored st fshen e, 1898, 3R wRdta << wfedr, 1860 Infia
ot |

aTarfees Wishan Hfgar, 1898 i &1 367 (5) H =A™ o folu 39 SRl &l =i
ST STEAYTF o, el STSTeTd 1 HId ! TSI Tl < 1 el fohan o, ¢ 3R 1
I HId sl TS & oI St e S ], iR stererd 39 Hid & oferen fordt ot gen
% ToTQ I1 AW §, 1 1Tt 319 Thael § st o Hid st g o aifkd el R
"

TH 1955 B, Y A ATIRIIF Tfchan Giedr, 1898 i IR 367 (5) @i fawe X faam,
3T Hrd T T i feufa # ot weee e | Hid st 9T o760 AMee T o, iR
TSIl hl I 9 o foTq foeTe SRoil i SAavdeha el off T o 7 "Hel § did
i Tl FHT A8 < W ¥, S8l I8 Ueh Teifa oo off |

<< uferan dfean, 1973 & oidvid gogee & Iy § oW 354 (3) TS (5) H yau™
ERIREI R

"t S g, gog @ AU STweUd: TS hRIE ¥ A1 HE au ot STy &%
FHREM § < fRret o1quy & faw B, qa fofa § i e <ecer o sRuil 1 3R
Tog % <SRV hI < H UF <Ry & fore fagi Sron o1 swem g’ e fRt
=fh I g 1 SRy fean S ], o 9% <oy g fdw <m foh 39 e # wiet
T T Tk ASHIAN ST, STel T SHb! T 1 & 9 |

IR << Hfed, 1860 H ATfHF T, T, T & FEaalh g e, Shdl 99
fafym o o fd Oid &1 9 1 W™ § | S gfhan dfiedr ot Sww ariel ua
IR <2 Higdl ot &R 53(1) 1 G GHE 2 © fF wRa H goges b S
feorfa g & ¢

3 yrdr de Hfed, |9w 307

4 9dE << Hfed, 9w 364 (T)
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SeAqH e 3 ot ST AFG el o1 7 had wneds fhan, sifug =t sewen |§
off 38 @ foran T | SATIRIfees =Imeme o U foverv o SAUR, IS & gadl |
AT (W= 3% ) "Wal § & ar] w6 o ol e Ses shea aAfagl
ST AE § & goIee T ST W |

YR g€ Higal H§ JoIgS1a STuer:

ET| N Gl IECEU

He

1 121 IR THR o faEg J§ H1 A 5 FH Sl TI@ HA A1 3
LA T GO HEAT

2 132 forTe o1 g, afe sues aRvmeasy fage & s

3 194 T © SV 790y % fau Srafafs s & TR 9 e wed
T A T

4 195%  3TSeH hIRIETE A1 hIeTd H e 390y o forg Srafafs um
I o ST H Sl Ted AT AT TG

5 302 T & forw que

6 305 Torg = 3 A6 Y SR T TR

7 307 (2) TR 3G B A o1 TAH

8 364% TR, oS o foTe sveeor

9 376% G Y QU STH o IR ToRelt I89 R ST9 US oh W1 "
10 3763  9R IR TR T SO Q&L

11 396 T Wfed Sohdlt

T HIA H Gega S e

EXT| N Gl forerur

e

1 121 IR

1 ¥R 34, 37, 3R 38 (1) ag T AfafE, 1950

2 #RT 3(1) (1) 3Ty Y9 Fifed sty Frer sifafed, 2001
3

YR127(3) gy stfufrm 1959 ()
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10
11
12
13
14

15
16

17

18

19

20

21
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134, 37, 3TR 38(1)
grR121, 24, 25(1)(a),
3R 55

g65A(2)

"rR14, 17, 18(1)(a),
3R 46

g7 3T 49
gqRI4(1)

o 5

o 3

a3 (b)

g6, 19, 20(1)(a),
3R 49

¥RT 3(1)(1)
TaR13(1) (1)

R 33(1)

NI 34, 35, 36, 37,

T srfufram, 1950
Y Tshed Y, 2006

Sl oy (SR HeieE) Afufem, 2009
e e s sifufam, 1968

qeXetes AfufTam, 1978

Tt (Trhem) stfufad, 1987

R & sifufam, 1971

foryan s=avm srfufrm, 1960

foremies Tared sifafTam, 1908

qRA-Tesa €1 g sia stfafm, 1992

Tt Grfed eauy fisor stfafm, 2000
HRNIEETSd 3T9Ue FE01 A=, 1999
w@ges Aty 3R A gt yere eafufrem
(TR GTH TS Wgshigieh Foidd TR,
1985

e eAfufTam, 1957

38, 39, 43, 44, 49(2)(a),

56(2), 3R 59
R 15(4)

Yifem ok @ arevemss (yfa § 3w &
TR kT 3TS) fuf1am 1962

R 16, 19, 20(1)(a), T G 9o AfUf=H, 2007

3T 49
¥ 3(2)(1)

g10(b) (1) 3R
T 16(1)(a)

siffrem erqafed sifa ok s gfaa sHenfa
(MR e sAfafEm, 1989
Teprt Tfafafemt Jeremy stfufrem, 1967

HId: YRa &7 a1 ST, ggee W RUid 262, 37T 2015, Y8 &1 31-32
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TS S ohi STEyaehal WX a8d: Ay uftgea

TS Sl AIhd R TH oed R 99 § <okl ¥ = W@ &1 18 vt §
TAHSATATGE! = ST o o ¥ o AR T AT < | 1989 | Teh Wershicl i
feren e, fored e <O | YIS 1 9 A o Tl SEd heH 33 i a1d i
T 1 39 TEE & TR H 110 T2 & | faly H uRa 9fed 39 U 9| 98 Yae iR
foran TTom; forg 38 AT STeTeR I TR T | fa g o AT 58 <RI H WRIE o WEHH €
T T2 G A= O 192 <301 | § 140 7 3197 78T & Gegeg & WauH gl e €1
a5 H d1 SO Hewdl & T 39 9 H gogee 1 7 8 U e I 2
Y H I F Brewt 3T TRt off T § gIee &l yae™ =8 7 |

18 TETT=R 2007 T TYH T HEHT 7 37 <0 1 3TEH H U, =i ggee &l
T TG ¢, IS S THHE 3 1 8 T 3HS FoureHi W gegoi fageamdt sifemerm
TN A o T Hehed 62/149 T SRR fohanm o | qonfy TRa S TS H A TH T,
=i JIEe o I @ g

IRd & fafyr e 3 goges grerelt oot 354t R feamen 1967 H U&qa =t o,
T hae 12 <9+ weft uRfafadt | @t stauslt & foau gogde &t aam fown ane
3T 140 <1 3 fafy o STIER =1 SRR # Joge ol 99m o fean § 1 f5m <ui 3
Tt < ool § 9 W %9 Tk Afh i BIE! &, ITeh! G&A1 51 ¥ ST 39 81 TS|
Fo < A T & for oft gy okt T o e § oTR 38 STuaerensh TRy, S
{fqer faft & o127 sty o1 sTvaTeTerss affeufal § sty & forg amm @ g7
IEE o Hol Sfereh YA Yehe &9 § W, =, TR, el e SR WD
T TR | fofal ST § | TR Se0eet 1 2013 § 22 ST ot et SIRT 61, STl
TG ! Tof & T | S78 = ! G Tl SR T 1< H 2013 H el ded 9@t A
T I HTF TS T, T8 R H 39 IY 9% T A Tt T8 S goges fea
T |

I11. 9 s W wrdta faf s st fure
R < fafer S = 19+ 262 off O (37 2015) # fawie =t ® fo emdearg

Y IS TR 3R g B 1 DIg ot @t 3T o frw Hid 1wl T 2|
1967 ¥ fafyy A& 7 319t 3590 AR H Jg-TUS i 1w TEH i FTHIRE i off |

3P € T wet=a =med 1 9= g 9 M YR 99 & AW H§ g Ue &

Hary FHR AT YT TRAR FAH FERAL 757 (2009), 6 TH W FH 498 T 112
R 1 fafy e, 35 off R, 1967

USRES, FACHLITA, Tog gS: TS [qoaeardt gfeesivr 5 (56 HEhavl, 2015)

T 3T TR 1980, TH HT 898

0 3 N W
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Haufehar Tonfud 3 gU wel fof 9% shaat  foretan 9 foreran wmweli’ (rarest of
rare cases) H @ feon Smwm| 39 Rud # oM 3 yferd ur, e Tan i
ifedi T gatest < FT Arestt & @ia fhareaae & forg sum o gem € ek
AR Y T R AT 3T fohT 5 st 37dre ot g F

9 1 GiTHM oA dTel e T H Sd Jogde i e W o9 g8 o, 96 991 &%
1A TeTER WA \fed 3T IS Wl 7 39 82 i 91 @i of | g &
e § YRAH € Giedr (STEET) St €RT 302 o ded, =St Hid sl 9ol 3R
ATSHET HREE & sl =9 T Gohd © | 1980 T Seardg o= Tie® H S==d™
AT o TIRE =TT ot 1S = TeIse Sl SHIf-ehdl i T&I S& 201 36 garHl
T gelvad (TR 1% BR) AWel § & AN 3 o ford ohe; fred shaa it
A AW § & ggee fea 51w | 39 mme § o vl W ugen & ford
e J fafy s & 356t KA o wRa ok foewi # fou 7w gd thee W
a0 fora o1 | eedifer 39H =rEnedier o THo Wierdt N ST etHenta femr et
TS o YEYM Hl WauM & 3w 14 (WHMA S AHHR) e 3T=e 21
(Sier Te AT Tl o1 SAfHRR) 1 S AT SR e, =iy & el |
T foaahTTeeRR =@l T <1 weha |

IV. qgds W eed

TIRS § S AW TH <@ o fowd | § | S "l i 99l B © ... 309 H
Teslg T TEHT STsIRT hT STT SATh R Tt & F & HIHel | HIE € & T off |
TR oTdet & SEs[g ST ATRIET 3 38 TR T < 1" GO HITel vRd |
g FeR! geITehis % q&A SR gL hich i a1 A1faeh] Wiiks f5hal S
F 12 IR - T IR HZART T Ficich § Wi 5o il & STRIT H Wid 1 g T
AR M 3 5 T9F TRl €, STIaH A J YHq S & | @ bl
el gegee ot T o, S TEeTh Taig He[d 7 8 o %R0 3 & fea

9 Law Commission of India, “262nd Report on Death Penalty” 217-218 (August, 2015).
10 &= fgg 9 Fore 759, T, 3. AR, 1980, TH. HI. 636

11 S auY YAl o SIesE 26 auid ST Aieall WMl SeaRl sl 781 =l ST 9ol |
STUT WY ToRGEA YT T hi HITIIRT L dTel I Sl 9F T AR < & AT H e 7
A | Sl i Gl H1e WY @M bl i 2 < T

12 &= Ficfl oM 3T Fo97 757, 15 ®Ed 2011

13 992003 ® HERIE o SEET e | Teh TRAR o U= @l a1 9RaR i 15 91e i dSHh!
1 AR L Heleh! Fedl L &1 TS | T3l =17 7 374 G 6 Al ohl Jgae (318 ot € 1
¥RT 302/34 3R 376-2 St % &) feon | 3= =mared 3 378 | 31 <l &l &S &l |l
T IHIR T 3R TRt A AT BT TSI T IW hg k1 H H aat feam iR 2009 H 5w
THoet 1 gHeH IwIan =merd A ot fwan | fheg 33 fofar & dey # w1 qafa=m anfaes ger
TR AN SHAH A H FHG SIS o Gt AR ohl TehgR difed bt o R e
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IRA H Hershal § F9 T8 Tl TelehRl SR HFeTg Fesi™ Sl Higt f T, 79 3
o W oed Tt off for o sIgerd enyfe Ta | goges <A UEl § | sTerel el
I W | 39 89 TR gorman o | feeedt 7 39 fvfen & amet § 9 1 freifa
T Y Uge TEHAT ¥ TR Farafauet ¥ qeT wehaT & fauet i d guH W@ 3
Il HT AT H, A SeH < G THES o O R SRR & STRIfAET <Rl hid shi
g ST =fE A1 T | e G Tsia M % g ted 19 <iftel bl gogee
T 1Y Y A ST W, T8 R e & TSHThRI 3THIE % i I T AHHE ST
TR T AR B Y BT Rl SR I8 ferdTe TRt TR | 2009 H HATH FHR T
0T FRAR FH HeRTE T o A H Soaaqd =a=rerd 3 e fof 0 & &9 15
Bl ! TTeTd dlieh 9 g faan 7= € aem 2013 | vie fors e Wre oM Herre
T & AW H =A™ 3 0 fh 5 Amell § Ted | 1 Ar] S TE off | wated
T A I T geee st Haenfear S S W g: faeR o S e |
germa fezn o fafyr meim &t yRa § geges & o1eaae S =ifeu ik 3 famg
Fetam R gfag ardt sTEifsd s =feu |

gty HIet B | 9 T fagT=

FAeTT

TR | BTt & Al H Soaas =IEerd 3 I 5 gelaad Aet o 9o <H o fagr
% FES[E HIa e I Tl AAM &1 § & IRT 7 | fafy 1 ud Teea & giafdd,
feeeht R U T T § qal =ell foh Jgee UM Al STt SR, e
Sferd Tt o T o U 3T% kit ki Wal oH o1 | oft e ¥ 1 g wrseufd €0
T0 0 |0 3Teg T o TR, * foplt oft T & 27eet o &9 H Ted gfyshet &1
ot & wrEr Bt T R ol o g €1 9t dfed HJia w5t oSt % "mar §
rfereRaR AR oTfefer o &1d ©1°""¢ 31 W, 2012 ST Ho S0 310 =t fowim
ITeTd gRI Aid g & Tear Fored fog” #1 fed U gogde & fRmfor Tegm

14 g5 T2 9™ G4 7 759, 11 e, 1994

15 #lEwe S7sreT STHIR HETd 9H HERISE 99 29 37T, 2019 | 26 ek 2008 %! e § 10
STRAT 7 HoTg ol Fgeh SR Sffel WM, TS Blec THd GHL SHT8l T SHA hish 166 ML
1 g T S off | 39 BHA H Yferd S 20 A Weh TGkl i fSIQ1 9ehe] o skl Tiferal &
TR BT 7T 9 | 39 SATRT 1 TH TSI HuTel o1 | Tl o oG 39 3Tk I HhaHT =,
4 ATE1 9IS 39 AT STSHT haTel hi 21 TaeR 2012 1 IU1 i TEST Sial § 7.30 o1 Wil
I ST S & E off |

16 o1t fohamer “efin uideq S wem 3 I FeT o

17 ForEq g oM gra 797, (1995) 3 TH H1 & 214
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TeitTeh HHST A ST FHRIATH H TGeT hi ST i | AT B BT Hid! & e d
FEM & A FATE SAfaH THT T U | STHLRT Tfed TER o fafie <o o 9ga @
& Serew €, 5 gegee U St i oie § e uren e 9Ra & Seean
e | 99 2008 H T ggme” wet o foia # A foR sty saen getvad
T2 ¢ foh et o1 gegee foan s saferd eTrsited sRiars &6t gen <t 1T | feoet 3=
e % qd A =emEd e ¥ e ek § fagfea § o ara |
TIEe T YRl § ATSER & i aom 3T & fordl <fed wen & Jehfeus Hied
I ST & 11"

TIET & UTHA § RS ¢oh hie ahi STaeel

X TS ! GAATE ok o1l GHR 8] TS Ik hiS hi el T | TITeft St T & 30
STERT 1948 <1 3 ot | TTTeft St kT Bl o It 1R Ted qe ARE S e
T 15 T 1949 H BIGT R kT a1 721 o1 | 30 ik foqdia fooelt i 31T
BRI & HaAl Aferd TR fagn & SRl i STSied HRE i Hell A H ey
e o T | T Tt o FeART <l Hid bt TeT e =ife a1 =2, 3 ffed s o
AT 1 A a9 @ T 3w e % gearl i U 9d ¥ goges T fean
¥ ¥ TF 39 T & el A 1 TR A R T Gl § o1 & =t & <l
T STeRt Afese faed & a1g feger 1992 & SeRt 1993 T g 7 § AR T 900
<l & Sifoel B § fera @ BT G g8 ?

TR farfer STRINT o1 AT § T Wit o6t IS 8 o Ses[g TR W ek 7l o
3R T & STauferl | S ¥ | SHY SRl S AT SIS HIIET il G o foru § | AT
J TRt STRY Y RIE T R % G W AN 9 T =9 ST 7 7w ot ywn fR
F HIHT S o A B Tegufa R Tt & ferd ot fewnfadw fAfara 29 =nfew

fafy s s FaRe R e & =t § 9 98 9o 9erd € | 11 Te= 39 91a 9
3Tend § fop faw stderare oI Ueele & amel ¥ € gogds foon S orend
T | W S YR & ity g1

18 Frga s7sge7 TSk HHF oM HERTEE 757, (2010) 13 TH & i 1

19 @l 9gME oM Hilesh o, (2008) 13 TH. HI. €. 767

20 T R fedl &1 & faaa @ gogefafy s wqw, available at: https://
navbharattimes.indiatimes.com/india/death-penalty-is-privilege-of-poot-says-

law-commission-head/championstrophy_articleshow/48037704.cms (last
visited on June 8, 2020).
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TRIG Sh TSI ST oehT &1 TRER faiedt gfgantor

IS & AT TRl R foaR S arell 96 T STHAYT ohi T et 3 fag &1
goges R & ot faen § s wifaeiier 71 § | wRet fafy e 3 o § fo
F fos fore & oTawrell § Sarw faw gogee o & fioat wekdn © aen 39 STuuei W
form off 39 YR & R < I & TR ST Fhal ¢ |

T HoATeTd % 3Tl hEitd T 31ay Renle &)1 & 319N, 36 98 9Rd o =R 9t
31 i fafie s1ererdl R goee i |l & d8d Siall § sig €, fH g1 Afeed ¥ |
aRd H 31 feder, 2013 7 Tegufd Yo § &M & 382 3T6eA dfed & | 35ad™
e A fora & forean wmell # GoEe o Wi a1d Y SAEN S o1 bl qHH
IERIES

TR ShT T T AT TSN A S TER fadiedt oo @ €1
JAge & fauer & @

el SIFehIvl 718 B foh o gogee fonddt H 3aem o1 el o ekl © T a8 qrern
3T B el 1 9 W@ 1 Tahat | foeett H1e fodar =i gu TRy & a1g Sifteil &
T THel, 1T HHHA 5; T 1 TAHR i HATE 9F T | TS o age] TRIET 3R
o Uret o 379 Srer o STkt faT Tl o Hies e AR 31ef 1 IS TIeE | 2 al
3 foRd W I | THE TR R STy T wH i Won et | a8 gen

AHafesRRl SR Hifas ifuesrl ot Fawen & fauda T 30 o & @R,
STURTET ShT HHE - i 3TULT 390 i fHer 9 R fa=m e =nfgu |

AT U SRR HITST THTET FeTHIME hit TIEUS fau 94 & faeh
E[%-qm
1. T Sht AT SATUE & I S el

Tid o1 Gol feu ST o Tges 9o 9get de I8 § T 39 T &l T oR ¢ fau 5
o o1 99 Tl o ST Hehd | e TR AU 9 11 €, T4 did &t 9 1 few s
o o1 STt <R ST I T | T o STER |t 2004 B SR & ToE o

21 “Reasons to abolish the death penalty”, available at. https:/ /www.amnesty.org.au/5-
reasons-abolish-death-penalty/- (last visited on June 8, 2020).

22 Ibid, “You can’t take it back”.

The death penalty is irreversible. Absolute judgments may lead to people paying for
crimes they did not commit. Texas man Cameron Todd Willingham was executed in
Texas in 2004 for allegedly setting a fire that killed his three daughters. Following his
execution, further evidence revealed that Willingham did not set the fire that caused their
deaths. But it came too late.
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S 2fe faferem Trmen =3 i o sfsedl sl STelleh AR < 1 <6l 38T STH &
91E ggeUe ¢ foon | o ® ar =en o fafesm 3 a7 o el et o, faad
el s S T ot |

2. GIQUE | 31U H hHHl Tal Tt

T S § T f59 orqwell & fou gegevs fean S €, 3% 6 | @ <8 afed
TS THh! TTATE! Tl < | 7ot ek THT RIS ST 14T WHA &1 A1 § o i
el S & HIE TR ST | St ST § | hE IR $Hoh SIS HId i Hell 82l
M % 9IS T ST STORTEN | HHY ST | TSl B 1976 H Goggue TR Ueh TRl T |
1A 2016 H Harel | fU=et 50 Aredl | Tl i B o W9 gt gU |

3. WAt | T & AT aieh

2006 H Tsiel T fearst &l qemenfd ‘g wirdeh St foan o, e 2 gk <f
T2 3R 3ueh foRaram # 34 fie &t | S 3 fearst =it Hid &l 9gd g1k s |
TIEUS 1 foRIY A det I € T Hid i T 34 o R alieh ST 8 § |
Teliel SR, Rl SR el HReR g TR ST % adent | fEW ot sgEn &
foyerar 2 1 ifed o1 9RaR, Sit 98ct | € 987 31%d €, % <3 I HId 1 I8 ST
ThT S TEl LT B, STelfeh T2 TS b1 Hehde fEdl sl A a1 el 2 |

4. ek SAfH ol Hid ol AIESTeh qTHI9N ST

23 Ibid, “It doesn’t deter criminals - There is no credible evidence that the death penalty
deters crime more effectively than a prison term. In fact, evidence reveals the opposite.
Since abolishing the death penalty in 1976, Canada’s murder rate has steadily declined
and as of 2016 was at its lowest since 1966.”

24 Ibid, “There’s no ‘humane’ way to kill -

The 2006 execution of Angel Nieves Diaz, by a so-called ‘humane’ lethal injection, took
34 minutes and required two doses. Doctors have said that it is likely Diaz’ death was
painful. Other brutal methods of execution used around the world include hanging,
shooting and beheading. The nature of these deaths only continues to perpetuate the
cycle of violence and may not alleviate the pain already suffered by the victims’ family.”

25 Ibid, “It makes a public spectacle of an individual’s death

Executions are often undertaken in an extremely public manner, with public hangings in
Iran or live broadcasts of lethal injections in the US. According to UN human rights
experts, executions in public serve no legitimate purpose and only increase the cruel,
inhuman and degrading nature of this punishment. “All executions violate the right to
life. Those carried out publicly are a gross affront to human dignity which cannot be
tolerated,” said Hassiba Hadj Sahraoui, Amnesty International’s Deputy Director for the
Middle East and North Africa.”
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T | FESw €9 W HIE A1 STHAREH H Ak SR & ogd TR 6 IewH
TR TSRl STl © | < T2 o OHaTfeshR foiosil o STIHR, TRTH THI ST
HiE! ST ST 1 18 i ST TeT B R 3HY had 39 S &I R, SHMEE
3R STTHFSIS Yah{d I Swl € | Hid 1 9 T 9 Siaq & AR %1 3 e g |
2 IR T ot gra1 ¢ T o8 Hia o6l 9 1< St ©, S ST shi TR-STe Siedd
T Bt T

5. GIEUS o HIHGT | 311 W& hHr

T 1 @ T eH A o ot T qah I8 ot § fom gfan o 9oft <ol & gegeve st @ 1
H et on W T12017 W < @ - f R weifern - 3 et st & faw @
ST T T R T | TS T o 106 <@ H T T H 1R T TWE faey 7128
<E H EEiier IR W JEUe TE A S| o S | WM STl & ferg
TIRUE & foan ST | 9t 56 <91 H 279 oft Wid i | M | § | A Fe 142 9
H YoIeue W HIAT A1 3T Ak § | haie 56 <91 B & Hid shi T geferd § | IR
T off J8 | TR o fe TR el | § S 2

TS S T H
TE GIFaRTUT & 3TER
* 3T o St 3G hl GoT S o1 Sl &7 §, o8 Tl §; i 399 difed = o
Teran € e @il € 99 § 98 hoR Hew 1 § foh ST9Y ek g o TRl
TH
o feedt Tmg difgar fefan =7 A7 &1 e €, T ST wiE " e
e |
o T famT 2TUET01 3SRV § foh Watren SA9fa bl Siet § T Sk eIt
w1 31fen fEdT 37X 3Trder e & ford diedifed e Wehdl B

o ol ot eTdeharel a1 YRR BAR HT IS 4 W g I 7 ¥, Afg 31
STHRATCAT T JIES el FHeTan df I8 IS & T1e 3741 ST |

26 Ibid, “The death penalty is disappearing
In 2017 two countries — Guinea and Mongolia — abolished the death penalty for all
crimes. Today, 106 countries (the majority of the world’s states) have turned their backs
on the death penalty for good. Those that continue to execute are a tiny minority standing
against a wave of opposition. There are countless arguments for and against the death
penalty. In an imperfect world where we can never be sure we have ever got the “worst of
the worst” is it ever justified to take a life?”
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o TSI ol STATIHAT THIS | HALT FAC WA & o © | =amaeh fea forddt weh
6 ot T W A Tyl &1 ehdl § 3Hfed Waistl | 98t JoIas i
ISt &t fohan T ke |

* 3T H YIS & dg AR R et & 1 dre i 9o § 9 8 a8
ohd e ST © fof hrg SR UHn o790 e i I 7 L P/

T HIT Y G T fAhea §ua g ?

1. TG T G & faOferE 3 Ssiaq & SR @ Hifeas Afusrl § 4 T
AR | ST shi STHIC HHT § | T Tk WISt 61 {5l ST Teha; fohg U9 98 ©
o TfTe TR, TR, STHeER Gl ot BTG i aTel STaT <91 § Y
I BT H A, TS TR AT A A, U ST H Fehel AN il g |
wnftret enfe @l o fers o Hid sl Tl o T W TS HRIE 1 fased sifis
A M ST Gehdl &1

2. Tercr fea, Torde feag 2 Tt Sidt W ogd ¥ TRl S TR g
g H oW HIH T & S ot | 39 Hed W Ssuan = A e, o R
SRR T AN I T Uge] Haled TR i T <7 a1l A1 3Hh! IfF A a1
A H UISTEE T ATt =TT st STAfd o=t 291 | &THT shael SATGT SR
TR ST G B, ok o e W 6 | SoaH =ATer o 39 Ufqse S W@ gel
Fiifer difed 9e1 Igd Givhal ¥ =Imamerd & A1eaq 9 St i <€ e §

3. T SR WS o HIHE B GAATE ohi MISATSH ad - 5 o ATt o6t wieht
T 2 W 0 I @A g STAaH e | Hid i G H S AT TS el i
G | ISt o & fou 7€ MEeesd 99 i € 1 = 3 U "l S G &
T 6 7 =t Tu= g fuifia =6t € 1 3 f59 T 3=a =maes (sEwE) bid &t
ST & AT B e GATC, 39 fa § 31Tet 6 WM o SR Soaay =amnerd (U

27 RIET T TS G T W Hel § Hod oS! WS Bl © | g | U1 his wEHe @
T ®, Torad =i 1 e dren sl 81 AfhT59 9 1 Ueh Wichfash Wecd © | STererd o
YIRS & 91 HAAH & qIS o &l g1 fofewt el § <erdt o @ g, e vRd =mne
a1t oft e T €| e e T ot gfafaa feen S ® fo we R fofa 33 &% 9
=rEEter 3T e W SERT foER T w1 g =i a6t foew feam § fF fee we
TSTRA 39 7 Fed gU off e e Hen e g, e g # ohd S Wk qem g Y
T ST YA i IR T BN
el WITEl a1t e 3 U9 ST fhu S & | 3k T e & o1 T e e 59 e |

T ITANT fohan ST Hehell o1 | 378 St A1 TER U ST § 379 o €, 37a: fa 1 dred 6 S
T A 1 ST o S @ R
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HIE) Y A SISl oF I AHS i GAaTs h o, TR =18 39 Amed | Sifei |
3TdTel SRR T &1 A1 7 P

T YIRS ol GeH (el | geT 3T SuTa g ?

Tgee o u& o1 foaus # 9gd § 79 & Wk §, g T o0 ¥I8 ¥ R gogee &
Sedfed ¥ g2l <1 & AT SU™ T ¢ | FES § ST Ygiasi o sroi W iR
foru for 38 g BifTehrer 21 Wehal ® | T 31T TR AWl | SellehR, STord
T (U BATRITS! ) T ATdeh! iAol hl Ta i STeaehdl ¢ |

TIRUE & foder | ictoh g0 9 B 1 <ran Tt ek o Hehdl ©, 9161 ek 9 370
=R e i H grfara € | gt gonett i forameite fRd famn = @ea grer =@ g
ek 37531 ANTER ST BITTT | 379 Sheled o Widl ST T@eht Bl SRR /i ST Fehd
T 1 g St |rER 9 fems arelt W ST Heyut 9 a gH HHe el ST
¥ 3T O | BH A1 IR Tited St Wrifeeh GRen i AN =@ed §, 9 faar
Breel STE el =TEd §, SHehd! Hgeh SR el Jed § oifeh 98 T 39 W W
T O 7 HA U; BHY 2 ANEE 7 A | S o e qemdl % e w5 Ga
B ¥, ook 8 8 19 7 L of o e 9el dreha sl Siar 1

V. frest

T 1 TSl I GHATSRRT A1 Hifetsh AHRT 1 T el T ST Hehell | S
M 7 2 8 TS | STeawe SR STISTehdl theltll | 2018 H STH-HHR & Hgat
1 § T 3718 Al Sl o TRV, Sal ST ST, SRR SR & % faw 5

28 &g WHR A IeIaH e (AT ®ie) | MESal a3 H3 i 3Tdet @i | fefar g |
Tt ot i H S F 9 H IUSH AR & WA= 22 A, 2020 Hl hg WHR IoadH
e Ug ot | TE Hae 7 3 Siered | SRR ATl H whE- Hid ot 'e W R
friem wifea s & fore v g qa 6t S| 2 aike faem & a1g 7 fe § & <an anfae
T T T @ | S Atk IS 81 % o8 7 foT § S aie oiR ol 7 fa # Wi g,
It B SRt I skt whIE off anferen eifard 2 | HiS[e1 MeeAR % Harfess, fRdt off et
TE oft iRt wiferd B W 39 hE W T2 et AT 1 oft B T < S wehdt | difed
& H e Ufehan B agela Ty i AT &t SHad, 2014 H Seaan =ammerd 3 o797 oo §
el o1- HId i HT 9T S % off B AfER 2 § TR U @ Al wiis g9 & 14
T A & 39 HIE S S | 78 WA A ST ATfeh! H Hid il M o A H g Fraemi
I It hfed & ST Wifed hiad F HT oTdve S off | sHeR Taes 9% § 5 Hid 6t oo &
HEel | a9 ISRy i ¥ i SFT8 Wifed i &M § Tad g Seel Sy | Alfdent § &gl
T~ FAHH HA & MESATEH Qo 1 2 H TR IAIT T § | 6 Tt o |ell e o
T T e 9 faeere wRd €
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2019 H = W I SOl &A1 T AT | 9 2012 H feoedt § uw ot 99
Rfesha B fHefan & |1 gu mfesd SRR % 9R STl Bl Goes i go < <f
TE | T AMS AR feumR 2012 & IMfesd TR A 3 39 gR0T Hl 3R
31fereh Hoted feran o A & 1 Tor RN STeTe ok TST ¢ | STeTTel hdTel Sl
TRIq SAdent ! A TS wRIAM™ fea S, @ Sfed R 35! =rwdt & fora
TR TR o TEedt, FRIarst o el €I @ g | SThsTel % i Ta99 qith
Y I A S, O IMEE SR AR R AL H A et TRt off | IRed T <2
Hfedr R el & H 2019 H T9eR W g w1 faumdt fowm fan o

TRt frsia =1 Hid 6t I <1 AR ST €, TEiferT el e § i
ST T STOHT U981 TE 3R g ol 1G9 TIferd i ol I ST T © | STavash
T W T ARG Rl AT TR ST T |

IR o1 WG oA T RAT =9 SHaeT i ogd qRee s @, e
ekl =1 ToeT |eh | 9 | WRIHT BT TSI 7 % SRIeR ¢ | TR § et <iisig Areif
T (1995 § T Teh) ST 1155 ST Sl STediel 3o § JI&s fear S gl
B 1 9Rd H 1995 T Halfesh 13 <ATGAT 1 HIE €2 | SHF a8 Al AwAl ! g
e 11999 | 2003 T Teh o HIG! &l g2 1 2004 H U= =i I HIG! EE | 2005
¥ 2011 I fHEt H gges =& fHem| 2012, 2013 3R 2015 H UH-Us AfE Hl
it it T e |

U & 3R YIS WTH St hASi 3T TR ok ¥ &, a1 S98 dehicl & Hedi o
=1 T T ST | HEueT o TR TS o 3ueR sl % HAial e o Hee |
11 S, 2010 T AU = Sfeai BT Wi & =1 3an o | 39 faftres Semer o foef,
AR 3T Tt el ot Sreh | T T T SR HER 31ererd 7 3 WEd, 2011 1 3
TRIGT T G GATE AT qXA A 8 3T, 2013 i Bidl o1 o e o= feam man
@fRa ATet H 98 ST 95 Hecqut § fob St safs nfiie w9 9 wHeir § qen feeh
T 3T Fehic] 1 Hedl o ot W e €, SH wEl At el & orve H
TG % & Tk Tal Ul T | HFETS o WehoT B 7 3T, 2013 T I i Tl
R fecett & $8 wfaeiia gkl 3 q@ 11 99 39 T T famn

F-FHIR FE Tl o HRU IS & IS hl WIS &l Fha ST Fehal | SATIvehdl
FA H GUR HT 7, AIfck et sl o S TerEd fia g iR wHSiR Fedl %
MR W fhet 1 ggee 7 fean S gk | 9ot € A i Ufehan § T8 STt o= =T
g fret fgia =1 < =& foet | e 2018 H =manedier Hiam S, =i
ek T TR AT THT T St A o U DG § feuet ge o SR H Hell
1 gk SR o AT i YT 8 | Seaad =Ierd § W o fon i 9Ira # gees
T ST SR @ | A Ay 39 o9 7 2-1 % agHd W 791 e fea

ATkl 39 91 &1 § foh goiy & giad Amel § 9o fagid & STaR @] ot
e, TS Sfaem 1 e 90 & Tk |
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